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Travis Barrick, #9257
GALLIAN, WILCOX, WELKER
OLSON & BECKSTROM, L.C.
540 E. St. Louis Avenue

Las Vegas, Nevada 89104
Telephone: (702) 892-3500
Facsimile: (702) 386-1946

tbarrick@gwwo.com
Attorneys for Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

E

1 e Case No.:

KIRSTIN BLAISE LOBATO, Dept No.: II

PETITION REQUESTING POST-
CONVICTION DNA TESTING
PURSUANT TO NRS §176.0918

Petitioner.
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PETITION REQUESTING POST-CONVICTION DNA TESTING PURSUANT
TO NRS §176.0918

Petitioner, Kirstin Blaise Lobato, by and through her counsel of record, Travis Barrick,

hereby submits her Petition Requesting Post-Conviction DNA Testing Pursuant to NRS
§176.0918 (“Petition™). This Petition is based upon the papers and pleadings on file herein, the
Points and Authorities below and upon such oral argument as the Court should entertain at the
hearing thereon. ——

DATED this Rfﬁ day of February 2011.

GALLIAN WILCOX WELKER, OLSON
& BECKSTROM, LC

4%&1%%
540 E. St. Lofis”Avenue

Las Vegas, Nevada 89104
Attorneys for Petitioner
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L BACKGROUND FACTS.

Kirstin Blaise Lobato is currently incarcerated at the Florence McClure Women’s
Correctional Center (“FMWCC?”), following a conviction in 2006 of (i) voluntary manslaughter
with the use of a deadly weapon and (i) sexual penetration of a dead human body, both Class B
felonies.

On May 5, 2010, Ms. Lobato, in pro per status, filed her Petition for Writ of Habeas
Corpus (“Habeas Petition™) wherein she raised seventy-nine grounds challenging her
convictions.

On August 20, 2010, the State filed its Response to Ms. Lobato’s Habeas Petition
(“Response™).

On October 2, 2010, Ms. Lobato, in pro per status, filed her Answer in Support of her
Habeas Petition (“Answer”).

Ms. Lobato has at all times asserted her actual innocence. She continues to do so today.
In support of her claim for actual innocence, Ms. Lobato requests post-conviction DNA testing
of several items of probative physical evidence. While some DNA testing has already been
performed in the case, the results have not linked Ms. Lobato to the crime. Furthermore, several
items have not been analyzed and others should be retested using methods that were not
available at the time of the initial tests. Modern DNA testing and analysis has the potential to
demonstrate Ms. Lobato’s innocence and possibly identify the actual perpetrator.

Additional DNA testing is particularly important in Ms. Lobato’s case because of the
wealth of exculpatory evidence she presented at trial and the additional exculpatory evidence
she outlined in her Habeas Petition. Indeed, in its Response, the State responded that Ms,
L.obato “presented ample evidence which alleged that Bailey was killed by someone other than

her.” (Response at 18.)
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The State also responded that Ms. L.obato presented “ample evidence and arguments” to
the jury that “no physical evidence was presented [by the State] which connected her to the
scene.” (/d at 23.) Furthermore, the Nevada Supreme Court, in overruling Ms. Lobato’s initial
conviction, recognized that the issue of guilt was “close” in Ms. Lobato’s case. (Lobato v.
State, 120 Nev. 512, 522 (2004).) The Nevada Supreme Court also recognized that aside from
the snitch testimony against Ms. Lobato, which it later found to be unreliable, the rest of the
State’s evidence was “equivocal and circumstantial.” (/d.)

In addition, alternate suspects, including Diane Parker and her friends, who had a motive
to kill Bailey, were not fully explored as potential perpetrators. (See Grounds 16 and 27 of Ms.
Lobato’s Habeas Petition.) Specifically, the Las Vegas Metropolitan Police Department
(“Metro™) was aware of the fact that Bailey raped Dianne Parker one week before Bailey was
killed. Metro was also aware that after Bailey raped Ms. Parker, he continued to come to her
residence and threaten her. Metro also knew that several of Parker’s friends had warned Bailey
to stay away from her. Despite the fact that Bailey’s injuries could be consistent with Ms.
Parker or her friends seeking revenge on him for raping Ms. Parker days earlier, Ms. Parker and
her friends were not fully investigated. In fact, it is not even clear if Metro sought to compare
the foreign fingerprints at the crime scene to Ms. Parker or her friends after Ms. Lobato was
excluded as a source of the prints.

Given the possibility that Mr. Bailey was killed by Ms. Parker or her friends in
retaliation for Bailey’s attack of Ms. Parker, DNA testing should be performed to determine if
biological material from Ms. Parker or her friends was left on probative items of evidence at the
crime scene. Such a result would demonstrate Ms. Lobato’s innocence and provide significant

evidence that would identify the actual perpetrator(s).
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Lastly, by way of correspondence dated September 15, 2010, the Innocence Project has
stepped forward and offered to cover all the costs of the testing requested herein. Thus, the State
will not bear the costs of the requested testing.

IL. PETITION.

Nevada Revised Statute (“NRS™) §176.0918(1), provides in pertinent part:

A person convicted of a category A or B felony who is under sentence of
imprisonment for that conviction and who otherwise meets the requirements of
this section may file a postconviction petition requesting a genetic marker
analysis of evidence within the possession or custody of the State which may
contain genetic marker information relating to the investigation or prosecution
that resulted in the judgment of conviction,

Here, Ms. Lobato was (i) convicted of a category B felony and (ii) is currently under a
sentence of imprisonment for that conviction.
In addition, NRS §176.0918(3) provides in pertinent part:
A petition filed pursuant to this section must be accompanied by a declaration
under penalty of perjury attesting that the information contained in the petition
does not contain any material misrepresentation of fact and that the petitioner has
a good faith basis relying on particular facts for the request.
Here, Ms. Lobato’s counsel of record has provided a declaration as set forth above.?
Therefore, Ms. Lobato has satisfied the threshold requirements and has standing to file the

instant Petition.

A. Specific Evidence in the Custody of the State Is Suitable for DNA Testing.
(NRS §176.0918(3)(a))

Pursuant to NRS §176.091 8(3)(&)7, the following items of evidence collected during the |
investigation of Bailey’s death should be retested using modern DNA testing methods or should

be tested for the firsi time:

/1t

' See September 15, 2010 letter from Barry Scheck of the Innocence Project, attached hereto as Exhibit 1.

? See Declaration of Travis Barrick, Esq., attached hereto as Exhibit 2.
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1. Victim’s Penile Swabs and Smears from These Swabs, DNA testing was not
performed on these items. While semen was identified, sperm were not detected.
However, in several cases, including in the exoneration of Ronald Taylor in 2008,3
initial testing failed to document the presence of sperm. Still, when additional testing
was performed, sperm were identified and complete DNA profiles were obtained. More
importantly, a male DNA profile can be obtained even in the absence of sperm. Of
course, if a male DNA profile was obtained, it might only identify one of the victim’s
consensual sexual partners. However, it might also yield a CODIS hit* to the actual
perpetrator. The latter possibility is not implausible in this case, particularly given the
evidence that Ms, Lobato has presented that friends of Dianne Parker may have
assaulted Mr. Bailey in retaliation for Bailey’s sexual assault of Parker one week before
Bailey was found dead with a severed penis. As such, pursuant NRS §176.0918(3)(a),
Ms. Lobato hereby requests STR testing of these items.

2. Vietim’s Rectal Swabs and Smears from These Swabs. 1ike the penile swabs, prior
analysis reportedly identified semen, but not sperm. The same rationale for testing the
semen from the penile swabs applies to the rectal swabs. As such, pursuant to NRS
§176.0918(3)(a), Ms. Lobato hereby requests STR testing of these items.

3. Victim’s Clothing (Including His Tan Pants). The victim’s pants have not been
subjected to DNA testing. “However, techniques for obtaining DNA profiles fromy

contact DNA that were not available in 2006 now make testing the pants possible. Here,

* See hitpy//www.innocenceproject.org/Content/Ronald_Gene Taylor.php.

" CODIS is the FBI’s DNA databank containing the DNA profiles of convicted felons, By matching the DNA
profile collected from probative biological crime scene evidence to DNA profiles on CODIS, advanced DNA
testing has the unique ability to simultaneously establish innocence and identify actual criminal perpetrators. To
date, DNA evidence has helped in 1,401 criminal investigations in the state of Nevada alone. (See Postconviction
Testing: Recommendations for Handling Requests, Nat’] Instit. Just., Off. Just. Programs, Dept. Just., Pub. No. NCJ
177626 (Sept. 1999), at 1, Using DNA to Solve Cold Cases, Nat'i Instit Just., Off. Just. Programs, U.S. Dept. Just.,
Pub. NO NCJ 194197 (June 2002) at 1.)




10

11

1z

13

14

15

16

17

18

19

20

21

22

23

24

26

27

28

the victim’s pants were found around his knees. It is possible that the perpetrator pulled
the victim’s pants down. If so, testing could yield the perpetrator’s DNA. Similar
testing was used in the Jon Benet Ramsey case in Colorado to clear Ramsey’s parents of
her murder.” As such, pursuant NRS §176.0918(3)(a), Ms. Lobato hereby requests STR
testing of these items.

4. Foreign Fingerprints. At [east four fingerprints suitable for comparison were obtained
by the police from the crime scene. Ms. Lobato was excluded as the source of these
prints. Depending on how these prints were lifted, it might be possible to obtain the
DNA profile of the person who left the prints at the scene.® As such, pursuant NRS
§176.0918(3)(a), Ms. Lobato hereby requests STR testing of these items.

5. Torn Condom Wrapper and Kleenex. Metro collected a torn condom wrapper and
piece of Kleenex from the scene during the investigation. These items have not been
subjected to DNA testing. Modern DNA testing techniques for obtaining DNA profiles
from contact DNA now make it appropriate to test these items, particularly because
semen was identified in the victim’s penile and rectal swabs. Without testing these
items, they cannot be linked definitively to the victim’s murder. However, if the same
DNA profile is found on these items and several other items of evidence from the crime
scene, and if Ms. Lobato is excluded from that DNA profile, it would provide

compelling evidence of Ms. Lobato’s innocence. As such, pursuant NRS

* A complete explanation of the process used to analyze and obtain DNA profiies from touch or contact DNA is
available on the web site at Bode Technology, a fully accredited private DNA laboratory that has extensive
experience in touch DNA analysis. Bode Technology performed the DNA analysis in the Ramsey case that
excluded Jon Benet’s parents as potential suspects. See http//www.bodetech.com/technologies/touch-dna/touch-
dna-overview.

% Regardless of whether DNA testing is availabie for the fingerprints, Ms. Lobato requests that the fingerprints be
compared to the AFIS fingerprint database and directly compared to Ms. Parker and her friends. Just as finding
DNA from Ms, Parker or her friends at the crime scene would be compelling evidence of Ms, Lobato’s innocence,
connecting Ms. Parker or her friends to the crime scene with fingerprints weuld also establish Ms. Lobato’s
innocence and peint {o the actual perpetrators.
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§176.0918(3)(a), Ms. Lobato hereby requests STR testing of these items.

Pieces of Plastic and Silver Paper from the Victim’s Rectum. These items of
evidence have never been subjected to DNA testing. However, like (i) the semen found
in the victim and (i1) the condom wrapper found at the scene, these items might be
consistent with the possibility that the victim was sexually assaulted by someone other
than Ms. Lobato before or after he was killed. Obtaining a DNA profile from these
items could provide compelling evidence of Ms. Lobato’s innocence. As such, pursuant
NRS §176.0918(3)(a), Ms. Lobato hereby requests STR testing of these items.

Victim’s Fingernail Clippings. Before Ms. Lobato’s trials, the victim’s fingernail
clippings were tested using STR DNA testing. The testing failed to yield a DNA profile
other than the victim’s. This might mean that the perpetrator’s DNA is not under the
victim’s nails. However, it might also mean that STR testing simply failed to identify a
second DNA profile. The DNA report from the prior testing confirms that there is DNA
exiract remaining from the prior testing. Pursuant NRS §176.0918(3)(a), the exiract
should be tested again using Y-STR testing. Such testing could show whether more than
one male DNA profile was present, despite the fact that prior testing only identified the
victim’s DNA. Similar analysis also applies to the swabs from the victim’s hands that

were tested using STR testing in 2001. They also should be retested using Y-STR

testing:

Pubic Hair Combings. Combings of the victim’s pubic hair yielded several pubic hairs.
The Metro lab determined that one of the pubic hairs was microscopically dissimilar to
the victim. However, STR DNA testing of the root on the hair confirmed that it was
from the victim. This testing also yielded a second partial DNA profile from someone

other than Ms. Lobato. The remaining pubic hairs should be submitted for STR testing




i0

11

12

13

14

15

1%

17

18-

20

21

10.

22

23

1o determine if any are foreign to the vietim. Furthermore, particularly because the one
hair that was tested yielded a mixture, the shafts of the other hairs should also be
examined to determine if sperm or semen is attached to any of the other hairs, If so,
pursuant NRS §176.0918(3)(a), material on the shaft of the hairs should be submitted for
STR DNA analysis.

Used Match and Matchbook. A used match and matchbook were recovered from the
crime scene. According to the lab reports, the used match was recovered from the
victim’s “right upper left thigh.” The evidence also indicates that the match was found
underneath the plastic sheeting that was wrapped around the victim. These items have
never been subjected to DNA analysis. Modern methods that yield DNA profiles from
contact DNA should be used to determine who touched the match and matchbook. It is
certainly possible that this will only yield the vietim’s DNA. However, it is also
possible that such testing will yield a DNA profile consistent with the other items of
evidence. Such a result, if it excluded Ms. Lobato, would be compelling evidence of her
innocence. As such, pursuant NRS §176.0918(3)(a), Ms. Lobato hereby requests STR
testing of these items.

Cigarette Butts and Filter Paper. Two cigarette butts were collected and subjected to
DNA testing. The cigarettes were recovered from underneath the plastic sheeting that
was wrapped around the victimy’s body. A brandless cigarette contained a mixture of the
victim’s DNA and ‘DNA from someone other than Ms. Lobato. A Marlboro cigarette
butt contained a single male DNA profile that was inconsistent with the victim and Ms.
Lobato. (The foreign DNA profile from the Marlboro was not consistent with the
sccond DNA profile from the brandless cigarette butt.) The lab reported that insufficient

DNA was recovered from the filter paper to obtain a DNA profile. The foreign DNA
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11.

12.

profile from the Marlboro cigarette should be submitted to the CODIS DNA database.
Furthermore, modern DNA testing techniques might yield a more robust second DNA
profile from the brandless cigarette butt and a DNA profile from the filter paper. As
such, pursuant to NRS §176.0918(3)(a), Ms. Lobato hereby requests STR testing of
these items.

Wad of Chewing Gum Recovered from the Scene. A partially chewed piece of gum
was located by the police on top of the blood-soaked cardboard that was placed on the
victim’s body. The gum was tested prior to Ms. Lobato’s first trial, and a mixture of the
victim’s DNA and DNA from an unknown source was identified. Ms. Lobato was
excluded as the source of the unknown DNA profile. The DNA report from the prior
testing confirms that there is DNA extract remaining from the prior testing. Pursuant to
NRS §176.0918(3)(a), the extract should be tested again using Y-STR testing or other
modern techniques to try to get a more robust second DNA profile from the gum.
Plastic Sheeting. The perpetrator wrapped the victim’s body in plastic at the crime
scene. The plastic has never been subjected to DNA analysis. Modern DNA techniques
for contact DNA might yield the perpetrator’s DNA profile from the plastic sheeting. As
such, pursuant to NRS §176.0918(3)(a), Ms. Lobato hereby requests STR testing of this

item.

. Partially Drunk Can of Beer. A partially drunk can of beer was found at the scene. It

has never been subjected to DNA testing. Of course, testing might yield only the
victim’s DNA. However, it might also yield the perpetrator’s DNA profile. If a foreign
DNA profile from the beer can matches a foreign DNA profile from several other items
of evidence, it would be compelling evidence of Ms. Lobato’s innocence. As such,

pursuant to NRS §176.0918(3)(a), Ms. Lobato hereby requests STR testing of this item.
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B. Ms. Lobato Would Not Have Been Prosecuted or Convicted Had Exculpatory
Results Been Obtained Through Genetic Marker Analysis.
(NRS §176.0918(3)(b))

Pursuant to NRS §176.0918(3)(b), had exculpatory results had been obtained through
DNA testing and analysis of the evidence listed herein, Ms. Lobato would neither have been
prosecuted nor convicted for the following reasons:
1. The DNA testing of the crime scene evidence excluded Ms. Lobato’s DNA profile.
2. Had prior testing of probative crime scene evidence yielded a DNA profile belonging to
someone other than the victim himself, that DNA profile could have indicated a distinct
perpetrator, other than Ms. Lobato.

Had prior testing of probative crime scene evidence yielded a DNA profile belonging to

LR

someone other than the victim himself, that DNA profile may have matched Ms. Parker
or one of her fitends.

4. Had multiple, identical DNA profiles been obtained from more than one of the items of
probative crime scene evidence, then it would increase the likelihood that the person
whose DNA profile was obtained was the actual perpetrator.

5. Had that DNA profile been obtained using STR testing, it could be entered into CODIS
to determine the identity of the actual perpetrator.

Under these circumstances, it is highly likely that Ms. Lobato would have been neither

“|| prosecuted nor convicted of the crime:

C. Type of genetic marker testing sought.
(NRS §176.0918(3)(¢))

Ms. Lobato is seeking the testing that would be directed by the Innocence Project, who is
willing to fund the entirety of the testing, including, but not limited to: (i) STR (Short Tandem

Repeats) is the type of testing that is used for the CODIS DNA database. It is extremely

- 10 -
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sensitive and discriminating. (i1) For some items of evidence, it has been indicated that Y-STR
testing would be more appropriate. Y-STR testing only identifies male DNA.

As stated above, the Innocence Project is willing to pay for the costs of the DNA testing
if the Court allows the testing to be performed at a fully-accredited private lab.

D. Results of DNA Testing performed on evidence introduced at trial.
(NRS §176.0918(3)(d))

Results of DNA testing performed on evidence in the custody of Metro were attached to
Ms. Lobato’s Habeas Petition by way of Exhibit 36 and are attached hereto as Exhibit 3.

E. The Type of DNA Testing Not Available at the Time of Trial.
(NRS §176.0918(3)(¢))

Modern DNA testing techniques, including techniques not available before Ms. Lobato’s
trials, could yield more probative results and possibly identify the actual perpetrator. Since Ms.
Lobato’s 2006 trial, DNA testing has become increasingly sophisticated. Where a relatively
large amount of biological material was once necessary to obtain a DNA profile, now only the
slightest contact between a person and a piece of evidence can generate enough of a biological
sample for a lab to extract the person’s DNA profile from it. Furthermore, methods of DNA
extraction have advanced to the degree that it is possible to extract and obtain a DNA profile
from the comparatively small number of skin cells or other biological material that slough off on
contact. {See fn. 4, supra.)

Furthermore; Ms. Lobato has been trying to establish her innocence through every
possible avenue available to her since she was arrested for this crime. Any failure to request a
specific type of DNA test or analysis was not the result of “a strategic or tactical decision as part
of the representation of [Ms. Lobato] at trial.” NRS §176.0918.3(e). To the extent that Ms.
Lobato’s attorneys did not request the specific type of DNA testing that can prove her

innocence, they were ineffective. To the extent that Ms, Lobato has not already requested DNA

- 11 -
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testing in her post-conviction proceedings it is the result of her being forced to litigate her post-

conviction appeals pro se or with pro bono legal assistance.

III. CONCLUSION.

Ms. Lobato’s case is similar to many of the over 250 DNA exonerations that have
occurred throughout the country. The prosecution is convinced that it convicted the right
perpetrator. In contrast, Ms. Lobato has consistently asserted (i) the testimony from her alibi
witnesses,(ii) the fact that no physical evidence connected her to the crime and (iii) the fact that
she passed a polygraph. Ms. Lobato remains convinced of her innocence, and she is doing
everything in her ability to prove her innocence. These two irreconcilable positions can be
resolved with DNA testing and a careful review of Ms. Lobato’s post-conviction claims.

As such, and pursuant to NRS §176.0918(4)(c), Ms. Lobato hereby respectfully requests
that the Court schedule a hearing on her Petition and order each agency or person in possession
or custody of the evidence in this case to (1) preserve all evidence, (2) prepare an inventory of
all evidence relevant to the claims in this Petition and (3) submit the inventory to the Court, Ms.
Lobato and the State within 90 days.

DATED this 2.5 day of February, 2011.

Travis Barrick, }99’257
Gallian Wilcox Welker
Olson & Beckstrom, LC
540 E. St. Louis Avenue
Las Vegas, Nevada 89104
(702) 892-3500
Attorneys for Petitioner
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CERTIFICATE OF MAILING

s L -
[ HEREBY CERTIFY that on the&<-day of February, 2011, a copy of the foregoing
upon each of the parties by hand delivery and depositing a copy of same in a sealed envelope in

the U. S. mail, registered, first-class postage fully prepaid, and addressed to those counsel of

record:

David Rogers, Esq. Catherine Cortez-Masto, Esq.

District Attorney’s Office Office of the Attorney General

200 Lewis Avenue 555 E. Washington Avenue, Suite 3900
Las Vegas. Nevada 89155 Las Vegas, NV 89101

An Employee/o /
GALLIAN, WIILCOX, WELKER
OLSON & BECKSTROM LC
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DECLARATION OF TRAVIS BARRICK, ESQ.

STATE OF NEVADA )
COUNTY OF CLARK g >

[, Travis Barrick, declare and state, under penalty of perjury, as follows:
1. [ am a resident of Clark County, Nevada over the age of 18 years old and have personal
knowledge of the facts and circumstances referenced herein.
2 I am counsel of record for Petitioner, Kirsten Blaise Lobato.
3. On information and belief, the information contained in the above-referenced Petition
does not contain any material misrepresentation of fact.
4. On information and belief, the Petitioner has a good faith basis for relying on particular

facts in the above-referenced Petition.

3. Further, Declarant sayeth naught.

DATED ‘[hiszé‘h day of February, 2011 e %

% BARRICK, ESQ.

- 15 -
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EXHIBIT 2.
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arty C. Scheck, Esg.
¥ Peter J. Neufeld, Esg.
§ [Hractors

} Exacutive Oirector

! {ntnocance Project
R 100 Fifth Avenue, 3¢ Floor
R New York, NY 10011

} Tol 212.364.6340
Fax 212.364.5341

X www.innocenceprofsct.org

September 15, 2010

Honorable Judge Valorie J, Vega
Clark County Criminal District Court
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV §9155

Re:  Nevada v, Kirstin Blaise Lobato, Case No.: 01C177394-1
Dear Tudge Vega:

1 am writing with respect to Ms. Lobato’s October 2006 conviction for the death of Duran
Bailey. Based on my review of the crime and Ms, Lobato’s conviction, it seems that there is
compelling evidence that she might be innocent. Maore importantly, while [ recognize that some
DNA testing was performed before Ms. Lobata’s second trial, there appears to be additional
DNA testing that can be performed that could conclusively identify the actual perpetrator and
confirm Ms. Lobate’s long-held contention that she is innocent.

Ms. Lobato first sought the assistance of the Innocence Project after her initial conviction
in 2002. However, her case was taken out of our queue after the Nevada Suprerme Court vacated
her conviction in 2004. Ms. Lobato again sought assisiance afier she was convicied a second
time in 2006,

- Prior to Ms. Lobato’s convictions, several items of evidence were analyzed and subjected
1o DNA testing, yet none of the DNA testing connected Ms, Lobato to the crime, Her DNA was
not found at the crime scene, And despite the bloody nature of the crime, the victim’s DNA was
not found on any of Ms, Lobato’s possessions, including her car, her shoes, or a baseball bat Ms.
Lobato kept in her car for protection. Unfortunately, the 2006 testing also did not conclusively
identify the actual perpetrator. However, modern DNA testing techniques, including techniques
not available before Ms, Lobato’s trials, could yield more probative results and possibly identify
the actual perpetrator, Equally important, additional DNA testing could conclusively confirm
Ms. Lobato’s guilt and put an end to any questions about her involvement in the crime.

Based on my review of the case, it appears that there are several items of evidence that

Benjamin N. Cardaze School of Law, Yeshiva University

i Ma.ddydel.o.ne' Esq> e ae e e e e e e e s m s i mm meees m e e me e e o
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should be retested using modern DNA, testing methods or should be tested for the first time. The
evidence suitable for DNA testing using modern methods includes, among other things, penile
and rectal swabs from the victim that tested positive for semen in prior analysis, the victim’s
fingemnail clippings, foreign hair, and several items of evidence that the perpetrator likely
touched, including the victim’s clothing, a used condom wrapper found at the scene, cigarettes,
and a match. A more detailed explanation of the evidence suitable for DNA testing is outlined
below.

The additional DNA testing is particularly important in: Ms. Lobato’s case because of the
wealth of exculpatory evidence she presented at trial and the additional exculpatory evidence she
hhas outlined in her pro se post-corviction petition seeking relief, Indeed, in its opposition to Ms.
Lobato’s post-conviction petition, the State conceded that Ms. Lobato “presented ample evidence
that Bailey was killed by someone other than her.” (State’s Response at 18.) The State also
conceded that Ms, Lobato presented “ample evidence and arguments” to the jury that “no
physical evidence was presented [by the State] which connected her to the scene.” (State’s
Response at 23.) Furthermore, the Nevada Supreme Court, in overruling Ms. Lobato’s initial
conviction, recognized that the “issue{] of guilt [was] close” in Ms. Lobato’s case. Lobato v.
State, 120 Nev. 512, 522 (2004), The Nevada Supreme Court also recognized that aside from the
snitch testimony against Ms. Lobato, which it later found to be unreliable, the rest of the State’s
evidence was “equivocal and circumstantial. ™ Jd.

In addition to evidence presented at trial supporting Ms. Lobato's ¢laim of innocence,
additional information also supports the conclusion that someone other than Ms. Lobato
murdered Mr. Bailey. This includes the fact that Ms. Lobato and her mother each passed
polygraph examinations.

Doubts about Ms. Lobato’s guilt also arise from the lack of reliability of the jailhouse
snitch. Specifically, the Nevada Supreme Court overturned Ms, Lobato’s initial conviction
based on the fact that the trial court prevented Ms. Lobato from challenging the snitch’s motive
to testify against her with evidence that the snitch had attempted to suborn perjury in another
case to gain her release, Id

In addition, alternate suspects who had a motive to kill Bailey were not fully expiored as
potential perpetrators, Specifically, Las Vegas police were aware of the fact that Bailey raped
Dianne Parker one week before Bailey was killed. They were also aware that afler Bailey raped
Ms. Pagker, he continued to come to her residence and threaten her. The police also knew that
several of Parker's friends had warned Bailey to stay away from fier. Despite the fact that
Railey’s injuries could be consistent with Ms. Parker’s friends seeking revenge on him for raping
Ms. Parker days carlier, Ms. Parker's friends were not fully investigated. In fact, if is not even
clear if Las Vegas police sought to compare the foreign fingerprints at the crime scenc to Ms.
Parker’s friends after Ms. Lobato was excluded as a source of the prints. Put simply, this is not 2

case in which the State’s evidence of guilt is close to overwhelming.

Given the ample evidence supporting Ms, Lobato’s claim of innocence and the iterns of
evidence that can be subjected to DNA testing using modern methods, The Ihnocence Project is
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prepared to assist Ms. Lobato in securing the testing, including pursuing testing through
Nevada’s post-conviction DNA statute, NR.S. 176.0918, if the State does not consent to testing
without liztigation.

1 recognize that Ms. Lobato’s posi-conviction petition is set for a hearing before you at
10:30 a.m. on September 30, 2010. However, The Innocence Project is not capable of
representing Ms. Lobato in the full realm of her post-conviction non-DNA litigation. As such, ]
hope that you will give careful consideration to Ms. Lobato's request for appointment of counsel
for her post-conviction proceedings, If counsel is appointed, The Innocence Project is prepared
to provide whatever agsistance needed to secure the appropriate DNA testing to conclusively
identify the perpetrator.

Ms. Lobato’s case is not unlike many of the over 750 DNA exonerations that The
Innocence Project has been involved with in the past severai years. The proseoution is convinced
that it convicted the right perpetrator. And Ms. Lobato, trumpeting the testimony from her alibi
witnesses, the fact that no physical evidence connected her to the crime, and the fact that she
passed & polygraph, remains convinced of her innocence, and she is doing everything in her
ability to bring attention to her case to prove her innocence. These two seemingly irreconcilable
positions can be resolved with DNA testing and a carefu] review of Ms, Lobato’s post-conviction
claims, As such, [ hope that you will consider her request to appoint counsel and our offer to
assist counsel pro bono on the DNA aspects of the case.

Thank you for your careful consideration of this matter, If you have any questions I can
be reached by email at besinnocence@gmail.com OF through my assistant Liz Vaca at 212-364-

5393
Sincerely,
aryyélk H' Jasog'kireaﬁ/’
Co-Director Staff Attorney

(R Kirstin Lobato, Petitioner
David Roger, Clark County District Attorney
William D. Kephart, Clark County Chief Depuly District Attorney
Sean MacDonald, Advocare for Ms. Lobato, Adssociation in Defence of the Wrongly
Convicted -- Canada
Win Wahrer, Advocate for Ms. Lobato, Association in Defence of the Wrongly Convicted
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Evidence Suitable for Additonal DNA Testing
Among others, the following items of evidence should be subjected to DNA testing:

| Victim’s Penile Swabs and Smears from These Swabs — It appears that DNA testing was
not performed on these iterns. [ helieve the justification was that while semen was
identified, sperm were not detected. In several [nnocence Project cases, including in the
exoneration of Ronald Taylor in 2008, initial testing failed to document the presence of
sperm. However, when additional testing was performed, sperm were identified and
complete DNA profiles were obtained. More importantly, a male DNA profile can be
obtained even in the absence of sperm, Of course, such a profile might only identify one
of the victim®s consensual sexual partners, However, it might also yield a CODIS hit t0
the actual perpetrator. The latter possibility is not implausible in this case, particularly
given the evidence Ms. Lobato has presented that friends of Dianne Parker may have
assaulted Mr, Bailey In retaliation for Bailey's sexual assault of Parker one week before
Bailey was found dead with a severed penis,

5 Victim’'s Rectal Swabs and Smears from These Swabs ~ Like the penile swabs, prior
analysis reportedly identified semen, but not sperm. The same analysis for testing the
semen from the penile swabs applies to the rectal swabs.

3. Victim's Clothing (including his tan pants) ~ The victim’s pants have not been subjected
to DNA testing. However, techniques for obtaining DNA profiles from contaot DNA that
were not used in 2006 now make testing the pants appropriate. Here, the victim’s pants
were found around his knees. It is possible that the perpetrator pulled the victim’s pants
down. If 5o, testing could yield the perpetrator’s DNA. Similar testing was used in the
Jon Benet Ramsey case in Colorado to clear Jon Benet’s parents of her murder.

4. Foreign Fingerprints — At least four fingerprints suitable for comparison were obtained
from the crime scene by the police. Ms. Lobato was excluded as a source of these prints.
Depending on how these prints weré lified, it might be possible to obtain the DNA profile
of the person who left the prints at the scene. (Note: the prints should he compared to the

_ fingerprint database before DNA testing, as the DNA testing would compromise the

¢ Tom Condom Wrapper and Kleenex — Las Vegas Police collected a torn condom
wrapper and piece of Kleenex from the scene during the investigation. These items have

not been tested. Modern DINA testing techniques for obtaining DNA profiles from
contact DNA now make it appropriate to test these items, particularly because we know
that semen was identified in the victim's penile and rectal swabs. Without testing these
items, they cannot be linked definitively to the victim’s murder. However, if the same
DNA profile is found on these itemns and several other items of evidence from the crime
scene, and {f Ms. Lobato is excluded from that profile, that would be compelling

evidence of Ms. Lobato’s innocence.
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6. Pieces of Plastic and Silver Paper from the Victim’s Rectumn — These items of evidence
have never been subjected to DNA testing. However, like the semen found in the victim
and the condom wrapper found at the scene, these items might be consistent with the
possibility that the victim was sexually assaulted by someone other than Ms. Lobato
before or after he was killed, Obtaining & DNA profile from these items could provide
gvidence of Ms, Lobato's innocence.

7. Victim's Fingernail Clippings — Before Ms. Lobato’s trials, the victim’s fingernail
clippings were tested using STR DNA testing. The testing fajled to yield a DNA profile
other than the victim's. This might mean that the perpetrator’s DNA is not under the
victim’s nails. However, it might also mean that STR testing simply failed to identify a
second profile. The DNA report from the prior testing confirms that there is DNA extract
remaining from the prior testing. The extract should be tested again using Y-STR testing.
Such testing could document if more than one male profile is present, despite the fact that
orior testing only identified the victim's DNA. Similar analysis also applies to the swabs
from the victim's hands that were tested using STR testing in 2001. They also should be
retested using Y-STR testing.

8. Pubic Hair Combings — Combings of the victim’s pubic hair yielded several pubic hairs.
The Las Vegas Police Department lab determined that one of the pubic hairs was
microscopically dissimilar to the victim. However, STR DNA testing of the root on the
hair confirmed that it was from the victim. This testing also yielded a second partial
DNA profile from someone other than Ms. Lobato. The remaining pubic hairs should be
submitted for testing to determine if any are foreign to the victim. Furthermore,
particularly because the one hair that was tested yielded a mixture, the shafts of the other
hairs should also be examined to determine if sperm or semen is attached to any of the
other hairs. If so, material on the shaft of the hairs should be subrnitted for DNA
analysis.

9, Used Match and Matchbook — A used match and matchbook were recovered from the
crime scene. According to the lab reports, the used match was recovered from the
victim’s “right upper left thigh.” The evidence also indicates that the mateh was found

__underneath the plastic sheeting that was wrapped around the victim. These items have
never been subjected to DNA analysis. Modern methods that yield DNA profiles from
contact DNA should be used fo determine who used the match and matehbook. Itis
certainly possible that this will only yield the victim's DNA. However, it is also possible
that such testing will yield a DNA profile consistent with the other items of evidence.
Such a result, if it excluded Ms. Lobato, wounld be compelling evidence of her innocence.

10. Cigarette Butts and Filter Paper — Two cigarette butts were collected and subjected to
DNA testing. The cigarettes were recovered from underneath the plastic sheeting that
was wrapped around the victim’s body. A brandless cigarette contained a mixture of the
victim’s DNA and DNA fiom someone other than Ms. Lobato. A Marlboro cigarette butt
contained a single male DNA profile that was inconsistent with the vietim and Ms.
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Lobate, (The foreign profile from the Marlboro was not consistent with the second
profile from the brandless cigarette butt.) The lab reported that insufficient DNA was
recovered from the filter paper to obtain a DNA profile. The foreign profile from the
Marlboro cigarette should be submitted to the CODIS DNA database. Furthermorg,
modern DNA testing techniques might yield a more robust second profile from the
brandiess cigarette butt and a profile from the filter paper.

11. Wad of Chewing Gum Recovered from the Scene ~ A partially chewed piece of gum was
located by the police on top of the blood-soaked cardboard that was placed on the
victim’s body, The gum was tested prior to Ms, Lobato’s first trial, and a mixture of the
vietim’s DNA and DNA from an unknown source was identified. Ms, Lobato was
excluded as the source of the unknown profile. The DNA report from the prior testing
confirms that there is DNA extract remaining from the prior testing. The extract should
be tested again using Y-STR testing or other modern techniques to try to get a more
robust second profile from the gam,

12. Plastic Sheeting ~ The perpetrator wrapped the victim’s body in plastic at the crime
scene. The plastic has niever been subjected to DNA analysis, Modern DNA techniques
for contact DNA might yield the perpetrator’s DNA profile from the plastic sheeting.

13, Partially Drunk Can of Beer — A partially drunk can of beer was found at the scene. It
has never been subjected to DNA testing. Of course, testing might yield only the
victim's DNA. However, it might also yield the perpetrator’s profile. If a foreign profile
from the beer can matches a foreign profile from several other items of evidence, that
would be compelling evidence of Ms, Lobato’s innosence.
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