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Michigan’s Pending
Compensation Law Is

Anti-Exoneree Political
Window Dressing
Justice Denied Editorial

June 21, 2016

The Michigan State Senate has passed 37
to 0 a bill that provides as little money

as possible to a select group of exonerated
persons -- while leaving the majority of
exonerated persons out to dry with
nothing.[n.1] Senate Bill 291, referred to as
the “Wrongful Imprisonment Compensa-
tion Act,” is political window dressing that
creates the misleading appearance the State
of Michigan is trying to responsibly address
the issue of providing reasonable compen-
sation to wrongly convicted persons.

The best that can be said for SB 291 is that
it is ill-conceived by persons unfamiliar
with the subject of wrongful imprisonment
compensation. The worst that can be said is
that it is a mean-spirited deliberate attempt
to minimize the compensation that could be
awarded only to the minority of exonerated
persons: those whose conviction is over-
turned by new evidence.

As described below, SB 291 is so discrimi-
natory and inherently defective that the bill
should be immediately scraped. From the
ground up it should be rewritten to genuine-
ly address the financial welfare of all per-
sons the State has victimized with a
conviction that has been blotted out by a
court or gubernatorial pardon. It is realistic
to do that because the Michigan House of
Representatives has not yet voted on SB
291’s companion House Bill 4536
(2015).[n.2]

If the political will doesn’t currently exist to
correct SB 291 -- and likewise HB 4536 --
then it should be withdrawn and nothing
done regarding wrongful conviction com-
pensation at this time. As with all legisla-
tion, once SB 291 is enacted, its numerous
shortcomings will be set in stone as law and
it will be almost impossible to make any
meaningful correction to its provisions.

SB 291 is the worst kind of political postur-
ing because it allows politicians and prose-
cutors to publicly appear to support
meaningful compensation to wrongfully
convicted persons -- while not actually do-
ing so.

The following are some of the more objec-

tionable parts of Michigan’s deceptively
named “Wrongful Imprisonment Compen-
sation Act.” Those parts are underlined in
italics, and are followed by comment about
the deficiency:

Sec. 5. (1) In an action under this act, the
plaintiff is entitled to judgment in the plain-
tiff's favor if the plaintiff proves all of the
following by clear and convincing evidence:

(a) The plaintiff was convicted of 1 or more
crimes under the law of this state, was sen-
tenced to a term of imprisonment in a state
correctional facility for the crime or crimes,
and served at least part of the sentence.

Comment: Excluded from compensa-
tion are wrongly convicted persons who
are incarcerated after their conviction,
but exonerated prior to their sentencing.
Since 1989 there have been at least two
people in Michigan exonerated prior to
their sentencing, and 135
nationally.[n.3]

Sec. 5. (1)(b) The plaintiff’s judgment of
conviction was reversed or vacated and
either the charges were dismissed or the
plaintiff was determined on retrial to be not
guilty. ...
Sec. 5. (1)(c) New evidence demonstrates
that the plaintiff did not perpetrate the
crime and was not an accomplice or acces-
sory to the acts that were the basis of the
conviction, results in the reversal or vaca-
tion of the charges in the judgment of con-
viction or a gubernatorial pardon, and
results in either dismissal of all of the
charges or a finding of not guilty on all of
the charges on retrial.

Comment: 5.(1)(b) and 5.(1)(c) are in-
congruent. Persons are regularly exon-
erated without “new evidence.”[n.4] In
2015 the majority of the 316 known
exonerations in the U.S. were not based
on new evidence: less than 50% were
based on new evidence.[n.5] Yet all per-
sons exonerated without “new evi-
dence” are automatically excluded by
SB 291 from being eligible for compen-
sation.

Directly regarding Michigan: At least 82
people have been judicially exonerated
by a Michigan state court since
1950.[n.6] Since the bill only applies to
a living exoneree, it doesn’t seem likely
there are any alive who were convicted
prior to 1950. Over half of those 82
people were not judicially exonerated
by new evidence. They are left out in the
cold by the “Wrongful Imprisonment

Compensation Act.”

In addition, at least 61 people in Michi-
gan have been granted a full gubernato-
rial pardon since 1950 that had the effect
of vacating their conviction and restored
their presumption of innocence exactly
the same as a judicial exoneration.[n.7]
Without a pardon based on new evi-
dence they are excluded from compen-
sation under SB 291.

So more than 100 people in Michigan
who have had their presumption of in-
nocence restored byway of a court pro-
ceeding or a gubernatorial pardon are
excluded from being granted compensa-
tion under the pending “Wrongful Im-
prisonment Compensation Act.” That is
more than 70% of the known exonerated
people in Michigan. All of those people
are as legally innocent of the crime(s)
they were convicted of committing as
every person reading this.

Additional Comment: It is unnecessary
and redundant to apply the clear and
convincing evidence standard to 5.(c).
The legal presumption of innocence ap-
plies to every defendant involved in a
case where the State’s inability to prove
a defendant committed a crime by proof
beyond a reasonable doubt underlies the
dismissal of an indictment or informa-
tion; the defendant was acquitted after a
trial; or a trial or appellate court rules
that the guilty verdict cannot stand be-
cause the prosecution failed to introduce
sufficient evidence to prove the defen-
dant’s guilt beyond a reasonable doubt.
The State cannot prove the defendant
“perpetrate[d] the crime and was not an
accomplice or accessory to the acts that
were the basis of the conviction ...”, yet
SB 291 imposes the requirement that a
claimant must prove the negative of not
doing something that it has already been
legally established the State cannot
prove beyond a reasonable doubt that
the person did.

If a standard is imposed, it makes more
sense to rely on the “balance of proba-
bilities” test that a person did not com-
mit the crime, which is relied on under
New Zealand’s compensation scheme
for wrongful conviction and
imprisonment.[n.8] That is a stronger
test than the less than a probability of a
constitutional violation that is relied on
to overturn a conviction based on either
the prosecution illegally withholding
favorable evidence (Brady v. Maryland,
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373 U.S. 83 (1963)), or ineffective as-
sistance of counsel by a defendant’s trial
or appellate lawyer (Strickland v. Wash-
ington, 466 U.S. 668 (1984).

Sec. 5. (2) Subject to subsections (4) and
(5), if a court finds that a plaintiff was
wrongfully convicted and imprisoned, the
court shall award compensation as follows:

(a) Fifty thousand dollars for each year
from the date the plaintiff was imprisoned
until the date the plaintiff was released from
prison, regardless of whether the plaintiff
was released from imprisonment on parole
or because the maximum sentence was
served.

Comment: Fifty thousand dollars per
year of imprisonment is not a progres-
sive amount for 2016, and much less
than half of what is awarded overall by
Texas: $80,000 per year plus an annuity
for life based on the lump sum
payment.[n.9] Furthermore, $50,000 is
less than 22% of the average of
$232,947 per year that New York
awarded in 2014 and 2015 to 13 exoner-
ated persons,[n.10] under New York’s
“Unjust Conviction and Imprisonment
Act” enacted in 1984.[n.11] While there
are a number of states that pay $50,000
or less per year,[n.12] they are likewise
not progressive with current norms of
what constitutes adequate compensa-
tion.

Looking abroad, New Zealand’s wrong-
ful conviction compensation legislation
enacted in 1998, provides a base of
$100,000 for each year in custody for
non-pecuniary losses that include loss of
liberty or emotional harm – plus pay-
ments for pecuniary losses following
conviction that include loss of liveli-
hood and future earnings.[n.13] The
flexibility of New Zealand’s compensa-
tion scheme that is applied on a case-by-
case basis, has resulted in an average
payment of $261,284 per year of
imprisonment.[n.14]

SB 291 cannot be considered to provide
progressive compensation without be-
ing written to allow payments compara-
ble to Texas, and preferably those in
New York.

Additional Comment: It is unconscio-
nable that SB 291 excludes compensa-
tion to an exoneree for the time he or she
spent as a registered sex offender after

release from prison. As a registered sex
offender a person is restricted where he
or she can live and work, and even the
types of public events the person can
attend. Texas recognizes the injustice
that an exoneree was required to register
as a sex offender, and specifically
awards compensation of $25,000 per
year or part thereof for the time an exo-
neree was required to do so after release
from prison.[n.15]

Additional Comment 2: SB 291’s ex-
clusion from compensation the time an
exoneree spent in State custody after
release from prison reflects a profound
lack of understanding about the negative
impact that being on parole can have on
a person’s ability to find employment,
housing, and even develop meaningful
interpersonal relationships. Awarding
compensation for an exonerees time on
parole is a financial acknowledgement
of the destructive effect parole had on
the exonerees life. This would be excep-
tionally progressive, and in line with
Texas, which awards compensation of
$25,000 per year or part thereof for the
time an exoneree was on parole. If a
parolee also registered as a sex offender,
then Texas awards the exoneree a total
of $25,000 per year for both
injustices.[n.16]

Sec. 5. (2) (c) Reasonable attorney fees
incurred in an action under this act. All of
the following apply to attorney fees under
this act:
(i) The court shall not award attorney fees
unless the plaintiff has actually paid the
amount awarded to the attorney.
(ii) It is not necessary that the plaintiff pay
the attorney fees before an initial award
under this act. The court may award attor-
ney fees on a motion brought after the initial
award.
(iii) The attorney fees must not exceed 10%
of the total amount awarded under subdivi-
sions (a) and (b) or $50,000.00, whichever
is less, plus expenses.

Comment: Creates the convoluted situ-
ation that a destitute exoneree must hire
an attorney with the proviso that the
attorney will be paid from a successful
claim. After the attorney is paid from the
exoneree’s award, a motion is submitted
for reimbursement of the attorney fees
with a cap of 10% of the total award or
$50,000, whichever is less. If the capped
fee is less than what the exoneree paid
the lawyer, then the exoneree wouldn’t
recover the total amount he or she paid
in attorneys fees.

Sec. 5. (7) An award of compensation under
this act is not a finding of wrongdoing
against anyone. An award of compensation
under this act is not admissible in evidence
in a civil action that is related to the inves-
tigation, prosecution, or conviction that
gave rise to the wrongful conviction or im-
prisonment.

Comment: This is inconsistent with the
fact that an award of compensation is
legally significant because the bill re-
quires that for compensation to be grant-
ed it must be found by clear and
convincing evidence that the claimant
“did not perpetrate the crime and was
not an accomplice or accessory ...” --
and hence the award has relevance “to
the investigation, prosecution, or con-
viction that gave rise to the wrongful
conviction or imprisonment.”

Sec. 5. (11) A compensation award under
this act is subject to the payment of child
support, including child support arrearag-
es, owed by the plaintiff.  .... Child support
must be deducted from an award under this
act before the plaintiff receives any of the
money from the award.

Comment: This financially punishes a
person for being unable to pay child
support because of his or her imprison-
ment by the State. It is logical that Mich-
igan would add any child support
payments that accrued during a person’s
wrongful imprison to their compensa-
tion. That is exactly what Texas does by
adding to an exoneree’s payment, “com-
pensation for child support payments
owed by the person on whose imprison-
ment the claim is based that became due
and interest on child support arrearages
that accrued during the time served in
prison but were not paid.”[n.17]

Sec. 5. (13) An award of compensation
under this act is subject to setoff or reim-
bursement for damages obtained for the
wrongful conviction or imprisonment from
any other person.

Comment: Sec. 5 (13) is unconsciona-
ble in its implications. If a person was
coerced or even outright tortured by the
police into a false confession that impli-
cated another person who was also
wrongly convicted, then the State can be
taken off the hook in whole or part for
the compensation awarded to the
wrongly implicated person by having it
paid from the award to the false confes-
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sor, or by requiring that he or she “reim-
burse” all or part of the money awarded
to the person he or she was coerced into
implicating!

There is one provision of Senate Bill 291
that can be commended as forward thinking.

Sec. 5. (6) In the discretion of the court, the
total amount awarded under subsection
(2)(a) and (b) may be paid to the plaintiff in
a single payment or in multiple payments. If
the court orders the compensation to be
paid in multiple payments, the initial pay-
ment must be 20% of the total amount
awarded or more and the remainder of the
payments must be made over not more than
10 years.

Comment: This provision can keep a
person from quickly blowing all the
money he or she is awarded or having
others leach it from him or her in short
order, and then be left with nothing.
(E.g., The author is aware of one exo-
neree who was paid a lump sum of
$250,000 and frittered away all the
money in less than a month.)
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Trial by Perjury:
Millionaire, Mania & Misinformation

by Nancy Hall
This $3.99 Amazon
Kindle e-book book is
about how Celeste
Beard Johnson was
convicted in 2003 of
capital murder in the
death of her then hus-
band Steven F. Beard,
who died of natural causes in 2000. She
was sentenced to life in prison.

While in bed at home in Oct. 1999, Steven
was shot in his stomach with a shotgun.
Tracey Tarlton, a woman who became infat-
uated with Celeste after they met in Febru-
ary 1999, admitted the shooting and she was
charged with Injury to an Elderly Person.
Steven recovered and was discharged from
the hospital on January 18, 2000. The next
day he was readmitted with a yeast infection
and he complained of chest pains. Exams
showed he had severe heart disease and
other medical problems. He died four days
later. Tarlton and Celeste were charged with
murdering Steven. Tarlton pled guilty and
agreed to testify against Celeste in exchange
for a 10-20 year prison sentence. Celeste
was convicted even though medical evi-
dence showed Steven died of natural causes
– not murder. Order for the Amazon Kindle
for only $3.99 from Amazon.com. (252 pgs)
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