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her car bloody, when there was no evi-
dence introduced at trial supporting
those fatally prejudicial claims.” [11]
[Ground 69]

e Kephart made at least 130 “false, fabri-
cated, and/or improper prosecution
statements during [] rebuttal arguments
that were used as a substitute for evi-
dence of [Ms. Lobato’s] guilt the prose-
cution did not introduce during the trial

” [12] [Ground 70]

e DiGiacomo made at least 123 “false,
fabricated, and/or improper prosecution
statements during [] closing arguments
that were used as a substitute for evi-
dence of [Ms. Lobato’s] guilt the prose-
cution did not introduce during the trial
... [13] [Ground 70]

The sheer magnitude of the gross miscon-
duct by Kephart and DiGiacomo detailed in
Ms. Lobato’s petition can be considered
shocking -- and particularly so when it is
considered her lawyers were so asleep at the
wheel during her trial that they failed to
make a single objection to any of that mis-
conduct.

The U.S. Supreme Court’s ruling in Strick-
land v. Washington, 466 U.S. 668 (1984)
governs the Nevada Supreme Court’s con-
sideration of Ms. Lobato’s grounds 49, 52,
65, 66, 67, 68, 69 and 70 that document
Kephart and DiGiacomo’s misconduct. Un-
der Strickland Ms. Lobato needs to estab-
lish that her “counsel’s performance was
deficient and that the deficient performance
prejudiced the defense.” [Strickland, at
687.] Under Strickland’s “reasonable prob-
ability” standard of prejudice Ms. Lobato
“need not show that counsel’s deficient con-
duct more likely than not altered the out-
come in the case.” [Strickland, at 693.] Ms.
Lobato’s habeas petition and her briefs filed
in the Nevada Supreme Court explain in
detail why the failure of her trial lawyers to
object to the avalanche of misconduct by
Kephart and DiGiacomo was objectively
unreasonable behavior by her lawyers, and
there is a reasonable probability their failure
to act rendered the jury’s verdict unreliable.
[14] Thus granting her petition and over-
turning her convictions is warranted by the
ineffective assistance of her trial lawyers.

Two sentences in the Zisa ruling are totally
applicable to Ms. Lobato’s case: “Consider-
ing the State’s lack of proofs and the weak-
nesses of its case, it is surprising this case
was prosecuted to begin with. Looking to
the trial itself, it is equally surprising a mis-
trial was not ordered at any point.” [15] As
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Ms. Lobato’s petition details, the prosecu-
tion’s case against her was so weak that they
didn’t even introduce any evidence she was
in Las Vegas at any time on the day of
Bailey’s homicide. Consequently, it is phys-
ically impossible she committed her con-
victed crimes. However, Ms. Lobato’s
lawyers didn’t even give her judge the op-
portunity to consider a motion for a mistrial,
and to dismiss the charges as the appropriate
response to the tsunami of prosecutor mis-
conduct detailed above (and in her petition).

Typically the Nevada Supreme Court issues
a ruling within six months after oral argu-
ments, so the two years that have passed
since the arguments in Ms. Lobato’s case is
unusual. It can be expected the reason the
Nevada Supreme Court has not issued its
ruling is because it is carefully evaluating
the plethora of legal issues raised in her
habeas. Although it isn’t as “sexy” as some
of the other issues raised in her petition, the
pervasive serial misconduct of Kephart and
DiGiacomo is enough by itself to justify the
granting of her petition by the Nevada Su-
preme Court, and the dismissal of the charg-
es against her.

While Ms. Lobato has languished in prison,
her prosecutors, William Kephart and San-
dra DiGiacomo have continued as highly
paid Clark County employees. Kephart left
the District Attorney’s Office when he was
elected in 2010 to be a Justice of the Peace,
and in 2014 he was elected an Eighth Judi-
cial (Clark County) District Court Judge.
DiGiacomo is still an ADA with the District
Attorney’s Office. From 2007 to 2015
Kephart’s total pay and benefits was
$1,932,006.98 -- an average of $214,667.44
per year. From 2007 to 2015 DiGiacomo’s
total pay and benefits was $1,536,143.61 --
an average of $170,682.62 per year. [16]

Endnotes:

Author note: Hans Sherrer is President of the Justice
Institute based in Seattle, Washington, that promotes
awareness of wrongful convictions and conducted a
post-conviction investigation of Ms. Lobato’s case. Its
website is, www.justicedenied.org .
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