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Murphy’s Law In Action
— Appeal Electronically

Submitted Four Days Ear-
ly Was Untimely Because
It Wasn’t Filed By Clerk

Filing a notice of appeal on time is criti-
cally important because dismissal of an

appeal can be expected if it is filed even 5
minutes late. The proliferation of electronic
filing of documents in federal and state
courts has increased the diligence necessary
to ensure compliance with a filing deadline
— because electronically submitting an ap-
peal with proof of the date and time of its
submission may not constitute filing of the
appeal. Luther Franklin learned that the
hard way. On October 30, 2015 the U.S.
Second Circuit Court of Appeals ruled his
appeal electronically submitted four days
before the filing deadline was untimely be-
cause it wasn’t docketed by the court clerk.

Franklin is a retired Lieutenant Colonel in
the United States Army Reserve. He filed a
complaint in the United States District
Court for the Eastern District of New York
on February 5, 2013, seeking correction of
his military records, a retroactive promo-
tion, and back pay.

On August 28, 2014, the District Court’s
memorandum and order was filed that
granted the government’s motion to dismiss
Franklin’s complaint for lack of subject
matter jurisdiction.

Franklin had 60 days to file a notice of appeal
to the U.S. Second Circuit Court of Appeals.

The District Court requires an attorney to
electronically file all documents -- includ-
ing appeals. The court’s ECF (“Electronic
Case Filing) Manual states: “All docu-
ments must be filed electronically — Elec-
tronic Filing is Mandatory — See
Administrative Order No. 2004-08.”

Four days before the October 27, 2014
deadline, attorney Gary Port uploaded
Franklin’s notice of appeal and other neces-
sary documents to the federal judiciary’s
computerized case management CM/ECF
system on October 23, and he paid the re-
quired $505 filing fee by accessing
www.pay.gov, the federal government web-
site for making payments to government
agencies. Port received an email that same
day from www.pay.gov transmitting a re-
ceipt for his payment.

On October 28 Port learned the Eastern
District Court’s docket did not reflect the
notice of appeal he submitted on October
23. Port’s office contacted the court
clerk’s office, which “assured that the ini-
tial receipt of October 23, 2014 would stand
as proof that we did timely file, but due to
issues with the ECF system [the notice of
appeal] did not get properly docketed.”

Port later related in a declaration that “the
[C]lerk’s [O]ffice specifically instructed my
office to refile the documents, and pay the
fee again.” Port followed the Clerk’s in-
structions and again electronically filed the
notice of appeal. The District Court docket
reflected it was filed on October 28.

On January 5, 2015, the government filed a
motion to dismiss Franklin’s appeal as un-
timely. Franklin opposed the government’s
motion by principally arguing his notice of
appeal was timely filed on October 23,
2014, when he electronically submitted it
and he paid the required fee, even though it
did not appear on the District Court’s dock-
et until he refilled it on October 28 and
again paid the fee.

On October 30, 2015 the Second Circuit
issued its ruling dismissing Franklin’s “un-
timely” appeal. The Court stated in Frank-
lin v. McHugh, No. 14-4096-cv (2nd Cir.,
10-30-2015):

“The timely filing of a notice of appeal
in a civil case is a prerequisite to the
appellate court’s jurisdiction. As the Su-
preme Court observed in Bowles in
2007,“[T]ime limits for filing a notice of
appeal have been treated as jurisdiction-
al in American law for well over a cen-
tury.” 551 U.S. 10 at 209 n.2. Like other
jurisdictional requirements, the timely

filing mandate is not subject to judicial-
ly created equitable exceptions.”
…
In the Eastern District, electronic filing
has been mandatory in counseled civil
cases since 2004.
…
Here, although Franklin’s counsel un-
doubtedly intended to file a notice of
appeal electronically on October 23,
2014, his efforts fell short of the mark.
His account of his attempt to file elec-
tronically a notice of appeal on October
23 suggests strongly that counsel simply
overlooked the last step of the process:
he appears to have followed the elec-
tronic filing process through the fee
paying stage only, stopping upon receiv-
ing the receipt for payment. He does not
represent that he proceeded past that
point or that he received the critical
Notice of Electronic Filing screen; and
he appears to have failed at the time to
notice the shortcoming.
We thus conclude that a notice of appeal
is not “filed” for purposes of 28 U.S.C.
§ 2107 and Federal Rule of Appellate
Procedure 4 until counsel completes the
CM/ECF filing process in compliance
with the applicable local district court
rules …Because Franklin did not timely
complete the filing process, the Secre-
tary's motion to dismiss the appeal as
untimely is granted, and the appeal is
dismissed for want of jurisdiction.”

Even though the Clerk’s Office conceded
there were “issues with the ECF system” on
October 23 when Franklin’s appeal was
submitted, the Second Circuit disregarded
that and placed the entire blame on his
attorney for the dire consequences of the
electronic problems. The Court’s ruling em-
phasizes the importance of every attorney
developing the habit to double check to
make sure that an electronic submission has
been properly processed.

Franklin’s case was civil, but the principle
underlying the Court’s ruling applies to the
electronic filing of a document in a criminal
case.

Click here to read the ruling in Franklin v.
McHugh, No. 14-4096-cv (2nd Cir., 10-30-
2015).

Source:
Franklin v. McHugh, No. 14-4096-cv (2nd Cir., 10-
30-2015) (Untimely Filed Notice of Appeal Not Prop-
erly Filed Under CM/ECF System on Oct. 23, 2014)
cm/ECF User’s Guide (U.S. District Court Eastern
District of New York)
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Twelve years ago Justice Denied published
an article about Mark’s Kirk case in Issue 26
(Fall 2004), pgs. 8, 10, “Convicted of Start-
ing Deadly Fire with Unburnable Substance
– The Mark Kirk Story.” It is online at,
http://justicedenied.org/issue/issue_26/m
ark_kirk_jd_issue26.html
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