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An Exoneration Can Be
Judicial Or By Executive
Or Legislative Clemency

By Hans Sherrer*

What is an exoneration?

Exoneration is derived from the Latin
word exoneratio, which means “an

unloading, lightening.”1 The first known
use of exoneration in English was in 1640,
and in 1660 it was expressly used to
describe relief from a government decree:
“An act concerning the exoneration of the
Kings subjects from exactions and
impositions.”2 The Oxford English
Dictionary is the world’s most authoritative
English dictionary, and it defines
“exoneration” as: “2. The action of
disburdening or relieving, or the state of
being relieved from a duty, office,
obligation, payment, etc.; also, from blame
or reproach; an instance of this, a formal
discharge.” The historical and modern
definition of exoneration makes it clear that
it broadly describes relief or discharge from
an imposition by a governmental authority.3
Consequently, exoneration can refer to an
official declaration retrospectively relieving
a person of “blame or reproach” for the
imposition of being convicted of
committing a crime.

As its definition suggests, there is not a
single degree of relief or discharge that
constitutes an exoneration. That is borne out
by the differences in how an exoneration of
convicted crimes is achieved by way of
judicial, executive, or legislative action.4
The following are brief explanations of
those three processes.

Judicial Exonerations

A judicial exoneration that restores a
person’s presumption of innocence most
conclusively absolves that person of “blame
or reproach” for a criminal conviction.

The presumption of innocence shielding a
person who is suspected or charged with
committing a crime, but not convicted of
doing so, is recognized by the legal systems
of countries around the world – including
every country whose legal system is a
descendant of the British common law.
‘Innocent until proven guilty’ is such a
universal principle that it was incorporated
in 1948 in the United Nations’ Declaration
of Human Rights (Article eleven, section
one); in 1953 in the European Convention

for the Protection of Human Rights (Article
6, section 2); and in the United Nations
International Covenant on Civil and
Political Rights (Article 14, section 2) that
went into force in 1976.5

When a defendant in the United States pleads
guilty or no contest that public
admission/confession to committing the
crime is considered sufficient to overcome
his presumption of innocence. Consequently,
the defendant’s plea relieves the prosecution
of needing to present testimonial or
documentary evidence of his guilt.

However, when a defendant pleads not guilty
and asserts his right to a trial the prosecuting
authority is faced with overcoming his
presumption of innocence by presenting
credible evidence that proves beyond a
reasonable doubt to the judge or jury the
defendant’s guilt of every essential element
of his charged crime(s).6 For example, to
prove a defendant robbed a bank the
prosecution may have to present evidence: 1)
The defendant was present at the bank; 2)
The defendant unlawfully obtained
something of value from the bank; and, 3)
The defendant had the intent to unlawfully
obtain something of value from the bank. To
lawfully convict a defendant the prosecution
is required to present admissible evidence
proving each of those elements of the crime
beyond a reasonable doubt.

During several stages of a state or federal
case in the U.S. a defendant can typically
directly or indirectly raise variants of the
issue the prosecution’s evidence presented
at trial is not sufficient to overcome his
presumption of innocence. Those include:

* A motion for the judge to declare an
acquittal prior to deliberations by the
judge or jury.
* A post-verdict/pre-sentence motion to
vacate the conviction and acquit the
defendant.
* A direct appeal argument to vacate the
conviction and acquit the defendant.
* A post-conviction ineffective assistance
of counsel claim for a new trial.
* A post-verdict motion for a new trial
based on new evidence that undermines
the factual or legal basis of the conviction.
* A post-conviction habeas corpus
petition for a new trial based on new
evidence that undermines the factual or
legal basis of the conviction.
* A post-conviction motion/petition for
dismissal of the charges based on new
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evidence of actual innocence.
* A post-completion of sentence coram
nobis petition for a new trial based on new
evidence undermining the factual or legal
basis of the conviction.

A brief explanation of these options follows.

After the prosecution has presented its
evidence at trial, but before the jury or judge
begins deliberating, many jurisdictions
allow a defendant to make a motion for the
presiding judge to declare a judgment of
acquittal based on the prosecution’s failure
to present evidence sufficient to prove the
defendant’s guilt beyond a reasonable doubt
of every essential element of his charged
crime(s).7

If that trial court motion is denied and the
defendant is convicted, he may have several
opportunities to later assert the prosecution
failed at trial to present evidence sufficient
to overcome his presumption of innocence.
One is a post-verdict/pre-sentence motion
to vacate the conviction; and another is a
direct appeal argument to vacate the
conviction.

For one of those motions to prevail in
federal court and typically in a state courts,
a defendant must demonstrate “that upon
the record evidence adduced at the trial no
rational trier of fact could have found proof
of guilt beyond a reasonable doubt.”8 That
standard is so high because vacating a
conviction based on insufficient evidence is
the legal equivalent of an acquittal, with the
defendant’s retrial barred under double
jeopardy, and his charges must be dismissed
in the U.S. and many other countries.9  With
restoration of a defendant’s presumption of
innocence, his legal rights revert to what
they were before he had been charged.10

If a defendant is unsuccessful in having his
conviction overturned pre-sentencing or
during his direct appeal, in the U.S. he can
then attempt to do so during the post-
conviction appeal process. Generally a post-
conviction petition cannot raise an issue that
either was, or could have been raised on
direct appeal. Consequently, a defendant is
generally barred from directly bringing a
claim the prosecution introduced
insufficient evidence at trial, because that
challenge could have been made in his
direct appeal.

In that circumstance a defendant can assert
in his post-conviction appeal that either
pre-verdict, pre-sentencing, or on direct

appeal, his lawyer provided ineffective
assistance of counsel for failing to raise the
issue the prosecution introduced
insufficient evidence.11 If successful, the
defendant will be granted a new trial, and
not dismissal of the charges, because to
prevail the defendant must meet the
relatively low standard that by less than a
preponderance of the evidence there is a
“reasonable probability” that but for his
counsel’s deficient conduct he would have
had success on appeal.12

In addition to challenging the sufficiency of
the prosecution’s trial evidence, a defendant
may have several other avenues available to
contest his conviction in an effort to have
his charge(s) dismissed, which would
restore his presumption of innocence.

A defendant can file a post-verdict motion
for a new trial if new evidence is discovered
after trial or that was not known at the time
of his guilty or no contest plea that
materially undermines the factual basis of
his conviction.13 There are generally time
limits from the date of the verdict for filing
that motion.14 That evidence can be a new
eyewitness, new forensic evidence, new
alibi evidence, recantation by a key
prosecution witness, etc.  After the time
limit expires for a post-verdict motion, or a
conviction becomes final with the denial of
the defendant’s direct appeal, a post-
conviction/habeas corpus petition asserting
new evidence can be filed by a defendant
who hasn’t completed all conditions of his
sentence.

In the United States the general standard in
federal and state courts for evaluating a
post-verdict motion or post-conviction
petition based on new evidence is whether
it is more likely than not a reasonable juror
would have voted to convict the defendant
when the trial evidence supporting the
conviction is viewed in light of the new
evidence. Some statutes and court rules,
such as Federal Rules of Criminal
Procedure Rule 33, apply the “interest of
justice” standard for evaluating a post-
verdict new trial motion.15

Regardless of when it is filed, to be granted
a motion or petition requesting a new trial
based on new evidence must meet a lower
standard of proof than a motion or direct
appeal based on insufficiency of the
evidence at trial. That is because granting of
the former results in the prosecution having
the option to retry the defendant, while
granting the latter results in dismissal of the
charge(s). The longer the period of time that
has elapsed from the time of trial, the more

likely it is that the granting of a new trial
motion will result in the prosecution
electing not to retry a defendant. In that case
the prosecution typically moves to dismiss
the charges, however, when granted by the
presiding judge it is a dismissal “without
prejudice.” That means that if new evidence
of the defendant’s guilt is discovered the
charges can be refiled depending on the
charge and the statute of limitations.16

The high courts of several states have ruled
a defendant can file a post-conviction
petition asserting his actual innocence
based on new evidence not presented at trial
or known at the time of his guilty plea that
establishes he is actually innocent. Those
states include Texas, New Mexico,
Missouri, Connecticut, New York, Nevada,
Illinois, and California.17 Most of those
states require that a defendant’s actual
innocence be proven by clear and
convincing new evidence for the petition to
be granted and the charges dismissed.18 The
rationale underlying consideration of a
defendant’s petition is the conviction and
imprisonment of an actually innocent
person violates his constitutional rights to
due process, a fair trial, and barring cruel
and unusual punishment.19

In addition to the foregoing post-conviction
remedies, one state, North Carolina has
established an innocence inquiry
commission that considers new evidence of
a convicted person’s actual innocence in
determining if his case warrants being
referred for judicial consideration of his
conviction in light of the new evidence.20

For relief to be granted a three-judge panel
must unanimously determine the person is
“innocent of the charges” by “clear and
convincing evidence” under NCGS 15A-
1469(h).21

A defendant who discovers new evidence
undermining the factual basis of his
conviction after he has completed all
affirmative conditions of his sentence
(imprisonment, probation and/or payment
of a fine/restitution) is barred from filing a
post-conviction habeas corpus petition
(Habeas corpus means “release the body.”).
In that situation the defendant’s only
judicial option may be to explore if filing a
coram nobis petition is an option to
overturn his conviction.

In 1954 the U.S. Supreme Court ruled that
under certain circumstances coram nobis is
available to overturn the federal court
conviction of a person who has completed
his sentence, “Otherwise a wrong may stand
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uncorrected which the available remedy
would right.”22 Each state can determine
legislatively or judicially if coram nobis is
available to a person who has completed his
sentence for a state court conviction.

U.S. Circuit Courts of Appeal have ruled
that for a federal conviction to be
overturned by way of coram nobis the
petition must satisfy four requirements:
First, the petition has to be filed in the
federal district court where the conviction
occurred; second, the person filing the
petition continues to suffer significant legal
consequences from his or her conviction
that may be remedied by granting the
petition; third, there must be sound reasons
for the failure to seek appropriate relief
earlier; and fourth, the petition must set-
forth proof compelling that it be granted to
alleviate a manifest injustice.23 Although it
isn’t necessary for a petitioner to meet a
specific standard of proof, it is so difficult
to meet all four requirements that in the 60
years from 1954 to June 2014 there are less
than two dozen known cases of an
exoneration resulting from the filing of a
federal coram nobis petition.24

Executive Clemency

If a defendant’s efforts are unsuccessful to
restore his presumption of innocence by
having a court overturn his conviction(s) on
the basis of insufficient evidence of guilt,
new evidence, or actual innocence, then
pursuit of executive clemency, commonly
referred to as a pardon, is an option in many
countries.25  However, with few exceptions
a pardon – even when granted based on new
evidence of actual innocence – only relieves
a defendant of some or all penalties and
forfeitures imposed as a result of his
conviction, and it may restore some rights of
citizenship.26 Seeking a pardon can
constitute an admission of guilt, and “By the
modern view, the granting of a pardon is in
no sense an overturning of a judgment of
conviction by some other tribunal, but rather
is an executive action that mitigates or sets
aside the punishment for a crime.”27  Since
the effect of a pardon is to forgive and not to
forget, a full and unconditional pardon
“cannot erase the basic fact of a conviction,
nor can it wipe away the social stigma that a
conviction inflicts.”28 Consequently a
defendant can be pardoned based on a
convincing argument his continued
imprisonment is unjust for reasons unrelated
to new evidence of his innocence – such as
that he has been rehabilitated and no longer
posses a threat to society, or his sentence

was disproportionate to the crime, etc.

Illinois is unusual in that after a defendant’s
indictment has been dismissed post-
conviction  by a court, he must satisfy the
procedural step of being granted an
executive pardon before being eligible for
statutory compensation from the State of
Illinois. In that circumstance a pardon in
Illinois doesn’t have any legal effect on the
defendant’s conviction.

Thus with few exceptions a pardon
“symbolically” – but not legally –
exonerates a defendant convicted on shaky
evidence or who is unable to judicially
overturn his conviction based on new
evidence that substantively undermines the
factual basis of his conviction. The irony of
that is the U.S. Supreme Court has deferred
to the historical power of executive
clemency in declining to rule on whether a
state prisoner has a constitutional right to
base a federal habeas corpus petition
challenging his conviction solely on new
evidence of his actual innocence.29 The
Supreme Court stated in Herrera v. Collins
(1993): “Executive clemency has provided
the “fail safe” in our criminal justice
system. It is an unalterable fact that our
judicial system, like the human beings who
administer it, is fallible. But history is
replete with examples of wrongfully
convicted persons who have been pardoned
in the wake of after-discovered evidence
establishing their innocence.”30

Legislative Clemency

Legislative clemency acknowledging an
injustice is a rarely used alternative to
executive clemency. It is a remedy that has
typically been used to retrospectively
adjudge the convictions of multiple
defendants to have been beyond the bounds
of a law’s intention or its misuse by the
executive and/or judicial branches of
government. It has also been used to
posthumously rehabilitate the reputation of
deceased persons who were unjustly
convicted of a crime. An example is
legislative clemency has been used in
Germany to absolve many elderly or
deceased individuals of guilt who were
convicted of treason or lesser charges
during the Nazi era, including the persons
convicted for their involvement in creating,
printing, and distributing White Rose anti-
Nazi literature during World War II.31 In the
United States it has been used to
posthumously absolve of guilt individuals
who were convicted of witchcraft in Salem,
Massachusetts in 1692.32

Conclusion

As the foregoing briefly explains there are
different paths a person can pursue to be
exonerated of his or her criminal
conviction(s).

A challenging path with the highest
standard of proof a defendant must meet for
exoneration are the procedures available to
overturn a conviction and dismiss the
charges based on the prosecution’s reliance
on insufficient evidence. The next highest
standard of proof that must be met to
overturn a conviction and dismiss the
charges is by way of a motion or petition
based on new evidence of a defendant’s
actual innocence. The lowest standard of
legal proof that must be met to overturn a
conviction is byway of a motion or petition
asserting new evidence that undermines the
factual basis of the defendant’s
conviction(s), with dismissal of the charges
at the discretion of the prosecuting authority
and the presiding judge. The difficulty of
meeting all four requirements for the
granting of a federal coram nobis petition is
consistent with its status as the judicial
option of last resort. The granting of
executive or legislative clemency is a
political and not a judicial action, so the the
authorities and/or politicians involved
determine if the defendant/applicant’s
circumstances warrants public absolution.

Although an exoneration accomplished
judicially by the overturning of a person’s
conviction and dismissal of his charges
most completely absolves him, executive or
legislative clemency based on evidence of a
miscarriage of justice also falls under the
general umbrella of an exoneration.

************

* Hans Sherrer is President of the Justice
Institute that promotes awareness of issues
related to wrongful convictions, and
Publisher and Editor of Justice Denied: the
magazine for the wrongly convicted. .The
website is, http://www.justicedenied.org .

************
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