Rachell Report cont. from p. 8
Jury trial of Ricardo Rachell

The mother of the Complainant testified at
the trial. She was asked, how she thought
Rachell was the person who attacked her son.
She stated it was based on the description that
her son had given her the night before.

The Complainant positively identified Mr.
Rachell in the courtroom as his attacker.

On June 3, 2003, A Jury convicted Mr.
Rachell and assessed his punishment at
forty years in prison. The conviction was
affirmed, September 30, 2004.

Pro se habeas corpus

Mr. Rachell filed his Petition for Writ of
Habeas Corpus, September 11, 2005. It was
denied, November 7, 2007.

Post-conviction activity

Mr. Rachell filed a Pro Se Chapter 64 re-
quest in the 185 District Court asking for
DNA testing. Judge Brown appointed Deb-
orah Summers on April 19, 2007 to repre-
sent Mr. Rachell in the Chapter 64 request.

Defense attorney Summers failed to file a
Chapter 64 motion that would begin the
process that would result in the testing of
biological evidence; therefore Assistant
District Attorney Sally Ring ... filed a mo-
tion in the 185" District Court on March 10,
2008 requesting that the trial court find that
Mr. Rachell met the requirements of Chap-
ter 64 and the trial court order DNA testing
in the case. Evidence was sent to DPS test-
ing on March 11, 2008.

DPS issued a report on October 28, 2008
stating that the DNA of the Defendant did
not match the evidence collected in this
case. Mark Donnelly, who replaced Sally
Ring, requested that Mr. Rachell be bench
warranted so that the District Attorney’s
Office could agree to a personal bond
releasing Mr. Rachell from custody while a
Writ was prepared and filed that would lead
to the case being dismissed.

December 12, 2008 DPS Lab reports that the
DNA evidence identified Andrew Wayne
Hawthorne as the Complainant’s attacker.
[Mr. Rachell was released on a personal
recognizance bond on December 12.]

Andrew Wayne Hawthorne

Andrew Wayne Hawthorne, in unrelated cas-
es, was investigated by HPD Juvenile Sex
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Crimes. He committed the sexual assault of
boys in the same area of town and the method
of luring the boys included the same MO. He
approached the boys on a bicycle and offered
them money for chores, then took them to a
secluded area, and then anally raped them.

November 16, 2002, an eight-year-old boy
was sexually assaulted in the same area as
the Complainant in the Rachell case. ...
October 23, 2003, HPD Juvenile Sex Crimes
identified this case, via crime analysis, as the
same MO as other sexual assaults against
children in the southeast part of Houston.

Andrew Wayne Hawthorne pleaded guilty
April 8,2004 to all three cases and received
60 years in prison. [Hawthorne was dubbed
the “Yellowstone Park Serial Rapist.”]

Hawthorne was interviewed at the Hughes
Unit in Amarillo, Texas, January 13, 2009,
by Harris County District Attorney
investigators. The investigators obtained a
written confession from Hawthorne that he
was the assailant in the crime for which
Rachell was convicted. A buccal swab was
obtained and tested; it was a match for the
forensic evidence in Complainant’s case.

The Harris County District Attorney’s
Office filed Aggravated Sexual Assault
Against a Child charges against Hawthorne,
February 24, 2009; the victim being the
Complainant in the Rachell case.

Conclusion

e The wrongful conviction of Ricardo Ra-
chell and the length of his incarceration
was the result of a series of unfortunate
events, blunders and omissions. There
was a cascading, system-wide breakdown.
The closure of the Houston Police
Department’s DNA Crime Lab was the
most egregious system failure. This lab
was closed from December 2002 until
May 11, 2005.

Prosecutors did not request DNA testing.
Mr. Rachell’s trial attorney made no re-
quest for DNA testing. Rachell’s Chapter
64 lawyer did not prepare and file the
requisite motion requesting testing, this
prolonged Rachell’s imprisonment almost
a year.

The responding police officers did not doc-
ument a description of the Complainant’s
assailant; this omission may have contrib-
uted to the mis-identification of Rachell.
The officer who secured the forensic evi-
dence requested testing, tagged the evi-
dence in the property room, but there was
no follow through with procedures to en-
sure testing.
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$1.3 Million To LA Man
Falsely Accused Of Murder

dmond Ovasapyan was eating lunch with
a cousin on November 1, 2005, at the
exact time a man was shot to death in a
Glendale, California home by three intruders.

The next day the 24-year-old Ovasapyan
was arrested for the murder after being
identified by the victim’s mother in a photo
lineup. He was charged with the murder
with special circumstances, which made
him eligible for the death penalty.

Ovasapyan, a tile contractor, languished for
eight months in the Los Angeles County Jail
until his attorney, Mark Garagos, was able
to convince prosecutors that he had been
mistakenly identified. Not only did crime
scene evidence point to other men as the
assailants, but Ovasapyan’s cell phone re-
cords corroborated his alibi of being with
his cousin. The charges were dropped and
he was released in June 2006. He told re-
porters, “I feel great. But I shouldn’t have
gone through this for no reason.”

In January 2008 Ovasapyan filed a federal
civil rights lawsuit in Los Angeles against
the City of Glendale and three police offi-
cers. The suit alleged that he had been false-
ly imprisoned and maliciously prosecuted.

The defendant’s motion to dismiss the law-
suit was denied, and on February 25, 2009
a jury awarded Ovasapyan $1.31 million:
$1.16 million in compensatory damages
from the City of Glendale, and $150,000 in
punitive damages from Glendale police Det.
Arthur Frank and Lt. Ian Grimes, the offi-
cers who headed the investigative team.

After the verdict Ovasapyan told reporters,
“I thought this was never going to happen.
I thought I was going to be in jail for the rest
of my life. Justice prevailed.”

Mark Garagos was also Kazuyoshi Miura’s
attorney. See p. 17.
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Man Cleared of Murder Charges in Robbery, LA Daily
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Glendale man falsely accused of murder gets 1.3 -
million, Los Angeles Times, February 26, 2009. &

e Juvenile Sex Crime investigators did not
discern a pattern in attacks on children
virtually identical to the victim in the
Rachell case, the first of which occurred
less than a month after Rachell’s arrest.
Eventually, crime analysis determined the
pattern and Hawthorne was arrested and
successfully prosecuted; but no one took
a second look at Rachell’s file. :
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