Ken Richey’s Conviction and Death :
Sentence Overturned A Second Time

I< en Richey was sentenced to death in Ohio in 1986 after being = :
convicted of aggravated felony murder in the death of a:
= two-year-old girl during a fire. In April 2005 the federal Slxth'

: Circuit Court of Appeals overturned Richey’s conviction and:

: sentence. In November 2005 the U.S. Supreme Court reinstated s
: Richey’s conviction and sentence, but it also sent his case back to 3 :
: the Sixth Circuit for review of Richey’s claim that his trial attorney =
: was ineffective. On August 10, 2007, the Sixth Circuit overturned 2
: Richey’s conviction and death sentence for the second time. The
: court ruled the failure of Richey’s trial attorney to investigate and :
: present scientific evidence undermining the State’s arson theory &
.Was ineffective assistance of counsel. Ohio’s Attorney General :

: decided not to appeal the decision, but did announce that Rlchey

: would be retried. As of early October 2007 a trial date had not been :

: announced. Excerpts from the Sixth Circuit’s decision follow: ]

Kenneth T. Richey v. Margaret
Bradshaw, No. 01-3477 (6th
Cir. 08/10/2007)

A. The Trial

In 1986, when he was twenty-
one, Kenneth Richey was con-
victed and sentenced to death by
an Ohio state court for aggravat-
ed felony murder in connection
with the death of two-year-old
Cynthia Collins. (423)

The State argued at trial that in
the early morning hours of Mon-
day, June 30, 1986, Richey in-
tentionally set fire to the
apartment of Hope Collins,
Cynthia’s mother, due to a jeal-
ous rage directed at Candy Bar-
chet, Richey’s ex-lover. Barchet
occupied the apartment immedi-
ately beneath Collins’s and that
night she was with another man
.. The State conceded at trial
that it had no evidence suggest-
ing that Richey intended to kill
two-year-old Cynthia. (Y24)

The fire started in Collins’s
apartment around 4:15 a.m. No
one saw Richey set the fire or flee
the burning apartment. (§29)

The State argued at trial that
Richey set the fire by using ac-
celerants. ... To substantiate its
theory, the State put on two ex-
pert witnesses from the state fire
marshal’s office and the state
arson lab. (§31)

Richey’s trial counsel, William
Kluge, retained Gregory DuBois
to investigate the cause of the fire
and test the conclusions of the
State’s experts. DuBois did not
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have any special expertise in ar-
son investigations and little ar-
son-related training. ... The work
DuBois performed was limited to
meeting with Bob Gelfius, the
State’s expert ... DuBois then in-
formed Kluge that he agreed with
the State’s conclusion that the
fire was caused by arson. (Y32)

Prior to knowing what DuBois’s
testimony would entail, Kluge
disclosed him as a trial witness.
When the State figured out that
Kluge was not going to call
DuBois, Richey’s only scientific
expert, the State subpoenaed
DuBois, who then conceded on
the stand that he agreed with the
State’s analysis of the evidence,
and agreed that the fire was
caused by arson. Kluge did not
object to DuBois’s testimony and
did not cross-examine him. (§33)

B. State and Federal Post-Con-
viction Proceedings

Richey challenged his conviction
and sentence on direct appeal but
both the state intermediate appel-
late court and the Ohio Supreme
Court affirmed. ... Richey then
filed a post-conviction petition in
the state court. There, he adduced
new forensic evidence that cast
doubt on the State’s arson con-
clusions. In particular, Richey
retained fire experts Richard
Custer and Andrew Armstrong
who opined that the State used
flawed scientific methods not ac-
cepted in the fire-investigation
community to determine that ar-
son caused the fire and that the
samples of carpeting and wood

from Collins’s apartment did not
contain evidence of accelerants.
In particular, Custer testified that
the State’s experts “ignored facts
that make it just, if not more,
likely that the June 30, 1986 fire
was caused by the careless dis-
card of smoking materials than
that the fire was caused by ar-
son.” (Y35)

Despite Richey‘s new evidence,
the state post-conviction court
denied his request for an eviden-
tiary hearing and dismissed his
petition. The intermediate ap-
pellate court affirmed and the
Ohio Supreme Court declined to
review the case. (Y36)

Richey then filed a petition for
habeas corpus relief in the
[U.S.] district court. The district
court found that Richey’s new
experts “certainly undermine
the state’s arson evidence,” but
the court nevertheless denied his
petition in full. (37)

We reversed the judgment of the
district court ... (Y38)

On November 28, 2005, the Su-
preme Court vacated our judg-
ment and remanded for further

proceedings. Bradshaw v. Richey,
546 U.S. 74 (2005). (39)

A. Instructions on Remand

. the Supreme Court has re-
manded the case for us to further
consider Richey’s ineffective-as-
sistance-of-counsel claim. (Y43)

We agree with the parties that the
Supreme Court’s remand instruc-
tions are not entirely clear. (46)

. Under either interpretation-
Richey’s or the State’s—we con-
clude once again that the state
courts unreasonably applied
Strickland in determining that
Richey was not deprived of his
constitutional right to the effec-
tive assistance of counsel. (49)

B. Analysis According to
Richey’s Interpretation of the Su-
preme Court’s Remand Language

1. Our Reliance on Evidence not
Presented to the State Courts

In the state post-conviction
court, Richey sought an eviden-
tiary hearing. The state court
denied this request and dis-
missed his petition. After
Richey filed his habeas petition
in the federal district court, that
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court granted both parties leave
to take discovery. (Y55)

On appeal, the State did not
challenge the district court’s rul-
ing that Richey had been dili-
gent in attempting to develop his
claim in the state court. Accord-
ingly, we have no trouble con-
cluding that we properly relied
on the evidence newly devel-
oped in the district court. (§56)

2. The Uniformity of Richey’s
Claim

.. A review of the record shows
that at all relevant times,
Richey’s ineffective-assistance
claim has been predicated on the
single theory that his counsel
was ineffective in handling the
scientific evidence. (159)

Where the legal basis for
Richey’s claim has remained
constant, and where the facts
developed in the district court
merely substantiate it, we cannot
say that the claim has been so
“fundamentally alter[ed]” from
that presented to the state court
as to preclude our review. (70)

We therefore once again hold ...
that the state courts unreason-
ably applied Strickland in deter-
mining that Richey had not been
denied his constitutional right to
effective representation. (76)

C. Analysis According to the
State’s Interpretation of the Su-
preme Court’s Remand Language

To establish ineffective assis-
tance of counsel, a habeas peti-
tioner must show both deficient
performance and prejudice un-
der Strickland v. Washington,
466 U.S. 668 (1984). (115)

First, at trial, the State put forth
a specific theory of how Richey
set the fire. The State did not
rest on the circumstantial wit-
ness testimony tying Richey to
the fire. The State instead main-
tained that Richey stole paint
thinner and gasoline from the
greenhouse across the street,
brought them back to Collins’s
apartment where he poured
them on her living room carpet
and deck, and ignited them. The
State supported its theory with
detailed scientific testimony
from Cryer and Gelfius. (117)
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