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Paul Gregory House v. Ricky Bell, No. 04-
8990, 547 U. S. ____  (U.S. 06/12/2006)

[3] 2006.SCT.0000101<http://www.versuslaw.com>
[9] A Tennessee jury convicted petitioner
House of Carolyn Muncey’s murder and sen-
tenced him to death. The State’s case included
evidence that FBI testing showing semen con-
sistent (or so it seemed) with House’s on Mrs.
Muncey’s clothing and small bloodstains con-
sistent with her blood but not House’s on his
jeans. In the sentencing phase, the jury found,
inter alia, the aggravating factor that the mur-
der was committed while House was commit-
ting, attempting to commit, or fleeing from
the commission of rape or kidnaping. In af-
firming, the State Supreme Court described
the evidence as circumstantial but strong.
House was denied state post-conviction relief.
Subsequently, the Federal District Court de-
nied habeas relief, deeming House’s claims
procedurally defaulted and granting the State
summary judgment on most of his claims. It
also found, after an evidentiary hearing at
which House attacked the blood and semen
evidence and presented other evidence, in-
cluding a putative confession, suggesting that
Mr. Muncey committed the crime, that House
did not fall within the “actual innocence”
exception to procedural default recognized in
Schlup v. Delo, 513 U. S. 298, and Sawyer v.
Whitley, 505 U. S. 333. The Sixth Circuit
ultimately affirmed.
[22] The opinion of the court was delivered
by: Justice Kennedy.
[78] As a general rule, claims forfeited under
state law may support federal habeas relief
only if the prisoner demonstrates cause for
the default and prejudice from the asserted
error. The bar is not, however, unqualified. In
an effort to “balance the societal interests in
finality, comity, and conservation of scarce
judicial resources with the individual interest
in justice that arises in the extraordinary
case,” … the Court has recognized a miscar-
riage-of-justice exception. “ `[I]n appropriate
cases … the concepts of cause and prejudice
`must yield to the imperative of correcting a
fundamentally unjust incarceration,’ ” …
[79] In Schlup, the Court adopted a specific
rule to implement this general principle. It
held that prisoners asserting innocence as a
gateway to defaulted claims must establish
that, in light of new evidence, “it is more
likely than not that no reasonable juror would
have found petitioner guilty beyond a reason-
able doubt.” … This formulation, Schlup
explains, “ensures that petitioner’s case is
truly `extraordinary,’ while still providing
petitioner a meaningful avenue by which to

avoid a manifest injus-
tice.” … Yet a petition
supported by a convinc-
ing Schlup gateway

showing “raise[s] sufficient doubt about [the
petitioner’s] guilt to undermine confidence in
the result of the trial without the assurance
that that trial was untainted by constitutional
error”; hence, “a review of the merits of the
constitutional claims” is justified. …
[80] For purposes of this case several features
of the Schlup standard bear emphasis. First,
although “[t]o be credible” a gateway claim
requires “new reliable evidence -- whether it
be exculpatory scientific evidence, trustwor-
thy eyewitness accounts, or critical physical
evidence -- that was not presented at trial,” …
the habeas court’s analysis is not limited to
such evidence. Schlup makes plain that the
habeas court must consider “ `all the evi-
dence,’ “ old and new, incriminating and ex-
culpatory, without regard to whether it would
necessarily be admitted under “rules of ad-
missibility that would govern at trial.” Based
on this total record, the court must make “a
probabilistic determination about what rea-
sonable, properly instructed jurors would do.”
… The court’s function is not to make an
independent factual determination about what
likely occurred, but rather to assess the likely
impact of the evidence on reasonable jurors.
[81] Second, it bears repeating that the Sch-
lup standard is demanding and permits re-
view only in the “ `extraordinary’ “ case.
…[T]he Schlup standard does not require
absolute certainty about the petitioner’s
guilt or innocence. A petitioner’s burden at
the gateway stage is to demonstrate that
more likely than not, in light of the new
evidence, no reasonable juror would find
him guilty beyond a reasonable doubt …
[82] Finally, …. Because a Schlup claim
involves evidence the trial jury did not have
before it, the inquiry requires the federal
court to assess how reasonable jurors would
react to the overall, newly supplemented
record. … If new evidence so requires, this
may include consideration of “the credibili-
ty of the witnesses presented at trial.” …
[83] As an initial matter, the State argues
that the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA) …has re-
placed the Schlup standard with a stricter
test based on Sawyer, … Neither provision
addresses the type of petition at issue here
-- a first federal habeas petition seeking
consideration of defaulted claims based on
a showing of actual innocence. …
[84] Yet the Schlup inquiry, we repeat,
requires a holistic judgment about “ `all the
evidence,’ “ …As a general rule, the inquiry
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It remains to be seen how federal District
and Circuit Court judges will apply the

U.S. Supreme Court’s 5-3 decision in
House v Bell. If they do so faithfully, it will
contribute to serious consideration of many
habeas petitions alleging actual innocence
that until now have been given the short
shrift of a dismissal on the ground of a
procedural default, particularly by defen-
dants who did not file a petition within the
Anti-terrorism and Effective Death
Penalty’s (AEDPA) one-year deadline.

There are at least three reasons to hope
the House decision will contribute to
rectifying miscarriages of justice that
since the the AEDPA’s enactment were
unlikely to be accorded fair consideration.

First, House is not plainly innocent. The
majority decision described its finding for
House as being a close call. 1 The scales
were barely tilted toward supporting their
finding that no reasonable juror would find
him guilty based on a consideration of all
the evidence now available. Compare that,
for example, with the compelling evidence
of Frederick Weichel’s actual innocence
(see page 24 of this JD issue.), who after
25 years of imprisonment has yet to file his
first federal habeas petition.

Second, while there is DNA evidence favor-
able to House, it is only a piece of the evi-
dence puzzle that the Supreme Court relied
on. There are also multiple confessions and
suspicious behavior by the victim’s hus-
band, likely contamination of House’s pants
with the victim’s blood stored in a vial after
her autopsy, and other evidence tending to
support that House isn’t the murderer.

Third, there is a spirit to the reasoning of
the House decision that has been generally
lacking in review of federal habeas peti-
tions. Namely, that the concept of judicial
finality is not intended to perpetrate an
injustice by barring the door to serious
consideration of a petition submitted by a
defendant able to make a colorable show-
ing that while at the time of trial the gov-
ernment was able to overcome the
defendant’s ‘presumption of innocence,’
new evidence establishes “it is more likely
than not” that is no longer true, and “that
no reasonable juror viewing the record as
a whole would lack reasonable doubt.” 2

1 House v. Bell, No. 04-8990, 547 U. S. ___ (U.S. 06/12/2006),
2006.SCT.0000101 ¶ 123 <www.versuslaw.com> (“Accordingly,
and although the issue is close, we conclude that this is the rare case
where — had the jury heard all the conflicting testimony — it is
more likely than not that no reasonable juror viewing the record as a
whole would lack reasonable doubt.”)
2 Id.House  cont. on page 37


