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S tare decisis is fundamental to
our judicial system, and our

judicial system is part of the foun-
dation of our democracy.

Stare decisis (Latin for “let the deci-
sion stand”) is legal shorthand for
considerations judges must give when both
following and making legal precedent. Stare
decisis controls not just how cases are to be
decided in light of existing cases, but also
controls the caprice of judges by requiring
them to suppose that all similar future cases
will be decided according to their instant deci-
sion. This accountability is not only sobering,
but also encourages the examination of deci-
sions from all perspectives, ensuring a result
consistent with legal principles. Stare decisis is
a bureaucracy buster, since it does not allow
issues to be swept under carpets.

The constraints of stare decisis are funda-
mental to the judicial process. The late Judge
Arnold of the United States Court of Appeals
for the Eighth Circuit (hereinafter 8th Cir-
cuit) recognized this when he wrote that
“principles of ... decision[s] are held, as prec-
edents and authority, to bind future cases of
the same nature. This is the constant practice
under our whole system of jurisprudence.” 1

Are you aware of what the judiciary
has done to sare decisis?

You might not know that 93% of California
appellate court opinions are illegal to mention
in California courts. Pursuant to a California
court rule, “[a]n opinion of a Court of Appeal
or an appellate department of the superior court
that is not certified for publication or ordered
published shall not be cited or relied on by a
court or a party.” 2 This practice is not confined

just to California. The United States Court of
Appeals for the Ninth Circuit [hereinafter 9th
Circuit] has a similar rule, Rule 36-3(b), which
provides that “[u]npublished dispositions and
orders of this court may not be cited to or by the
courts of this circuit, [except under certain
circumstances].” 3 In the 9th Circuit, 87.2% of
decisions are unpublished, and therefore illegal
to mention. You may have thought that lawyers
are free to select pertinent authorities from all
past appellate court decisions, but this is no
longer true. In fact, the vast majority of appel-
late decisions are no longer precedents, or even
academic opinions of the content of our law,
but rather mere legal nullities.

Stare decisis, which “serves to take the
capricious element out of law and to give
stability to a society,” 4 is rendered com-
pletely ineffective and “cannot operate as a
‘workable doctrine’ as long as courts . . . are
able to reach directly contrary results on
diametrically opposed legal theories, by the
simple expedient of publishing one set of
results but not the other.” 5

You are not alone if you were not aware of
this. No-citation rules are largely unknown by
politicians, journalists, attorneys general, and
even most lawyers, not to mention the general
public. We will explain and illustrate how the
stare decisis doctrine is affected by no-citation
rules, lay out a brief history of no-citation
rules, provide some of their claimed justifica-
tions, and argue that no-citation rules under-
mine vital democratic processes to an extent
that compels their abolition.

An example of stare decisis abandonment

Ninth Circuit Court Judge Kozinski appears
to be the leading apologist for no-citation
rules and is one of the few judges to defend
no-citation rules in writing. In Sorchini v.
City of Covina, 250 F.3d 706, 708-09 (9th
Cir. 2001), he held counsel for the City of
Covina’s cite of a prior unpublished 9th
Circuit opinion to be a violation of Rule
36-3(b) that warranted punishment. Counsel
for the City of Covina had attempted to cite
Kish v. City of Santa Monica, No. 98-56297
(9th Cir. Apr. 13, 2000) (unpublished dispo-
sition), a case which directly relieved the
City of Covina of liability for a dog bite
where police did not announce the release of
a dog during the chase of a hidden suspect.

Counsel advised the court that Kish
was unpublished. Kish was the only
prior decision of the 9th Circuit
squarely on point. Judge Kozinski ex-
plained in the citable portion of Sor-
chini that:

[b]ecause Kish is not precedent, nei-
ther Kish’s holding, nor Kish’s ob-
servations about the state of the law,
have any bearing on this inquiry. The
only way Kish could help counsel’s
argument is prohibited by ... Rule 36-
3—by persuading us to rule in the
City’s favor because an earlier panel of
our court had ruled the same way.”
Sorchini, 250 F.3d at 708-09

Curiously, despite appellate resolutions of
the “unannounced police dog biting arrest-
ee” issue in both Kish and the unpublished
portion of Sorchini, the existence of Rule
36-3 has allowed the legal issue to remain
unresolved. While the appellate court cries
loudly about the volume of litigation, it has
left future litigation, which should be made
unnecessary by these decisions, all but inev-
itable.

Does Sorchini mark the end of
Common Law as we know it?

Lawyers are supposed to cite cases showing the
court what it has done with similar facts in the
past. In turn, courts are supposed to respect
past decisions. How is it then that Kish, a prior
holding of the court on exactly the same facts,
cannot be mentioned to the Sorchini court?
Judge Kozinski tells us Kish cannot be men-
tioned because Rule 36-3 makes it not prece-
dent. But Rule 36-3 does not deny precedential
value to Kish; it only prohibits citation of un-
published cases. It is circular for Judge Kozin-
ski to say Kish is not precedent solely because
it is not citable and that it is not citable solely
because it is not precedent. Missing from Judge
Kozinski’s rationale is some reason Kish is not
precedent, and no reason is stated.

Precedents, by definition, are the prior holdings
of the courts regarding similar fact patterns. To
say that Kish is not precedent for Sorchini is to
say Sorchini is unprecedented. The court, how-
ever, already decided in Kish the issue pre-
sented in Sorchini, so by logic Sorchini is
precedented. Only by redefining the meaning
of precedent can Judge Kozinski make Sor-
chini unprecedented and Kish not precedent.

Something is obviously amiss here. Denying
opinions of appellate courts prospective appli-
cation without compelling reasons should raise
some suspicion. Selective prospectivity, or
limiting the prospective application of an opin-
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prospectively binding.... The Framers con-
sciously continued the common-law judicial
system, placing their faith in the rule of law and
in judges to follow their interpretations of the
law in later cases.

Johanna S. Schiavoni, Comment, Who’s Afraid of
Precedents?, 49 UCLA L. Rev. 1859, 1877 (2002)
(citations omitted).
17 See Faulder v. Tx. Bd. of Pardons & Parole, 178
F.3d 344 (5th Cir. 1999), cert. denied, 527 U.S. 1017
(1999) (recounting procedural history).
18 Neither of the opinions relating to the clemency
issue in the Barber litigation has been published. The
Supreme Court’s denial of relief is located at 525 U.S.
1132 (1999). I have previously criticized the refusal of
the courts - both state and federal - to publish their
opinions in death penalty cases. See David Dow, The
State, the Death Penalty, and Carl Johnson, 37 B.C. L.
Rev. 691 (1996). The details in the text are based on
my first-hand knowledge of the cases.
19 The opinion is unpublished. The Supreme Court did
eventually stay Faulder’s execution, though the legal
basis for that decision remains unclear. Faulder was
subsequently executed, as was Barber.
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ion, has been held unconstitutional in both civil
and criminal matters. 6 Can the contrivance of
making the same opinions merely uncitable
avoid the ban of selective prospectivity?

Litigants are entitled to the respect of having
their matters ultimately decided by law — that
is, according to rules that are to be the same
for everyone. Before no-citation rules, this
requirement was met. Our common law legal
system could (theoretically) be described as
intrinsically just, because each decision be-
came law for all. But this facade of intrinsic
justness cannot be maintained when 93% of
decisions are not law for everyone. We con-
sider this a major change — indeed an aban-
donment — of the common law system.

Foreseeable damage caused by
abandonment of the Common Law system

Even if courts can make decisions that are not
considered precedents, it seems unfair that
they can make their own decisions entirely
unmentionable in our judicial system, no mat-
ter how enlightening those decisions might
be. What honorable judge can really be com-
fortable preventing a criminal defendant from
truthfully arguing that the appellate court has
already determined that the acts he is charged
with do not constitute a criminal offense?
Defendant City of Covina may not elicit the
same compassion as a criminal defendant, but
defendants in civil cases should be entitled to
show how the courts have treated others so
that they won’t be treated differently without
explanation. We see another constitutional
issue here — the right to free speech and we
are disappointed that California and Judge
Kozinski reject this right. It is a right that
exists in our courts; indeed, it is linked inex-
tricably to equal protection and due process.
They cannot exist if litigants and courts are
legally bound to ignore previous court deci-
sions, and without them, the foundation of our
judicial system is compromised.

If the judicial branch of our government sys-
tem can make its prior actions of no conse-
quence in its treatment of present litigants, can
other branches of government make their treat-
ment of others irrelevant? Our nation’s found-
ers and early judges recognized that unbridled
discretion is the root of corruption in govern-
ment. William Cranch, an early DC circuit
court judge, writing about the necessity of
reporting cases (which we think is analogous
to the necessity of citing cases) recognized:

In a government, which is emphatically
styled a government of laws, the least
possible range ought to be left to the
discretion of the judge. Whatever tends

to render the laws certain, equally tends
to limit that discretion; and perhaps,
nothing induces more to that object than
the publication of reports. Every case
decided is a check upon the judge: he
cannot decide a similar case differently,
without strong reasons, which, for his
own justification, he will wish to make
public. The avenues of corruption are
thus obstructed, and the sources of liti-
gation closed. William Cranch, 1 United
States Reports (5 U.S.) iii (1803).

We predict that if every government branch
has the power to treat citizens as it pleases
without a common standard, then there will
be no stopping corruption of our govern-
ment functionaries.

A very brief history of uncitability

During the 1960s, lawyers objected that too
many appellate precedents were being issued,
unnecessarily filling bookshelves. In response,
judiciaries across America decided they would
not publish “routine” decisions of their courts.
California Court Rule 976 was established in
1964. California’s constitutional revision of
1966 (CAL. CONST. art. VI, § 16) allowed
the California Supreme Court to selectively
publish appellate court decisions but the revi-
sion commission expressly rejected including
a no-citation provision fearing it would consti-
tute a “prohibition on enlightenment.” 7

The rule (and similarly that of the 9th Cir-
cuit) did not mandate that any decision be
published for any reason — even if it consti-
tutes a marked departure from existing law.
The decision of whether to publish or not was
left principally with the deciding judges. This
led to specialized attorneys searching court
files for generally unknowable aberrant deci-
sions and using them to ambush opponents.
In 1977, California no-citation Rule 977
(CAL. CT. R. CODE §977) was added to
address fairness concerns raised regarding
these tactics. By prohibiting both parties to
lawsuits and the judge from citing unpub-
lished opinions, the judicial council deemed
the legal contest fair. But no public hearings
appear to have ever taken place, nor was the
new rule publicized outside of legal circles.

Plenty of objections to no-citation rules
were raised in and out of court. Notably,
Judge Cole believed:

[A] fair reading of rule 977 of the Cali-
fornia Rules of Court surely allows cita-
tion to the unpublished opinion. To hold
otherwise leaves us in the Orwellian
situation where the Court of Appeal
opinion binds us, under Auto Equity
Sales . . . but we cannot tell anyone

about it. Such a rule of law is intolerable
in a society whose government decisions
are supposed to be free and open and
whose legal system is founded on princi-
ples of the common law . . . with its
elementary reliance on the doctrine of
stare decisis. County of Los Angeles v.
Wilshire Ins. Co., 103 Cal. App. 3d
Supp. 1, 5, 163 Cal. Rptr 123 (1979).

An appellate department of the Superior Court
of Los Angeles held the rule unconstitutional,
but the appellate court removed the case on its
own motion and vacated the decision. 8 Law
professors bemoaned the serious decline in
quality of appellate decision making. A study
by Professors William Richmond and William
Reynolds indicated that in three federal cir-
cuits at least sixty percent of unpublished
appellate decisions failed to meet minimal
standards of quality. 9

No one seems to have voiced concern that the
fairness of applying a rule equally to all sides
in a contest, which is considered fair in sport
and perhaps trial by fire, had no application to
a judicial system promising justice under law.
Judges fearing making bad precedent had a
whole new decision option. A case could be
resolved and, by law, only affect the present
litigants. As Justice Thompson recognized:

An imperfectly reasoned and generally
result-oriented opinion may be buried in
a non-publication grave. A panel may
avoid public heat or appointing authority
disapprobation by interring an opinion of
real precendential [sic] value. More fre-
quently, a panel may make a mistake . . .
and fail to publish an opinion. 10

The scary responsibility of appellate judging
was lifted. No longer accountable to the com-
mon law with public consequences of their
decisions, appellate courts became comfort-
able deviating from law. Courts routinely be-
gan delegating decision-making authority to
staff, and except for public formalities, largely
did away with three perspectives, judicial or
otherwise. Where judges did not totally dele-
gate to staff, they began casually determining
results for clerks to backfill with opinions. All
of this allowed appellate courts to process
ever-larger numbers of cases. As a result, the
use of uncitable decisions skyrocketed.

Lawyers and parties disgruntled by apparently
wrong appellate opinions have coupled their
petitions for rehearing with alternative de-
mands that the appellate court make its deci-
sion citable as law for all. They reason that if
their clients are to be burdened by a certain
result, the decision should represent law for
all. Such petitions have been uniformly denied.
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When charges were brought that the appellate
process was creating logical conundrums in-
stead of clarifying the law — they were dis-
missed. 11 Lawyers complaining that their
profession requires them to ascertain law for
clients from appellate decisions, and that no-
citation rules render the law uncertain, unpre-
dictable, or even unknowable, have nonethe-
less been denied standing to question
no-citation rules. Notably, the decision in a
lawsuit filed by the authors of this article
resolving the free speech issue presented by
the application of the no-citation rule is itself
uncitable, and both the California and U.S.
Supreme Courts denied it review. 12

Attempts to challenge no-citation rules le-
gally have been met with the refusal of
courts to force any part of the judiciary to
answer questions as to the no-citation prac-
tice. Perhaps more troubling to us than no-
citation rules themselves has been the re-
fusal of so many lawyers to involve them-
selves due to of fear of judicial retribution.

Federal 8th Circuit Court Judge Richard
Arnold criticized no-citation rules and held
the making of nonprecedential opinions un-
constitutional, writing:

[Some] courts are saying to the bar:
“We may have decided this question the
opposite way yesterday, but that does
not bind us today, and what’s more, you
cannot even tell us what we did yester-
day.” Anastasoff v. United States, 223
F.3d 898, 904 (8th Cir.2000). As we
have tried to explain in this opinion,
such a statement exceeds judicial pow-
er, which is based on reason, not fiat.

But Anastasoff was vacated as moot after en
banc review was granted. 13

Justifications given for no-citation rules

What reasons are given to justify no-citation
rules? “There would not be enough books to
hold the unpublished opinions,” says Justice
Werdegar. 14 Chief Justice George explains that
uncitable opinions “are a necessary evil to chill
the development of the law.” 15 California
Assembly member Hannah Beth-Jackson de-
fended California’s no-citation rule to the As-
sembly Judiciary Committee, stating that it was
unreasonable to require lawyers to search
through large numbers of unpublished opinions
to find the law. 16 The Western Center for Law
and Poverty has said that were unpublished
opinions citable the additional research would
be burdensome on less affluent litigants.

After Judge Kozinski told The New York
Times that uncitable opinions are “garbage,” 17

he wrote to the Federal Appellate Rules Com-
mittee (FARC) that “when the people making
the sausage tell you it’s not safe for human
consumption, it seems strange indeed to have
a committee in Washington tell people to go
ahead and eat it anyway.” 18 But according to
Judge Kozinski, it is acceptable for the appel-
late court to issue garbage, because all that
matters in an uncitable case is that the result is
correct. 19 In short, the argument is the sheer
volume of cases handled by the appellate
courts necessitates issuing uncitable opinions.

Kozinski points out that trying to parse an
unpublished opinion to determine the think-
ing of judges is futile because most likely, the
judges have had little if anything to do with
the opinion. 20 Holding the judiciary re-
sponsible for writing an opinion that is rea-
soned according to law just because three
judges signed it is, to him, unreasonable. 21

Startled by his candor, the Federal Judicial
Center (hereinafter FJC) issued a press release
to disclose (belatedly) the judiciary’s delega-
tion of most decision-making to non-judicial
staff. 22 Many judges have argued that elimi-
nating no-citation rules will fundamentally
change operations in appellate court systems.
23 While this has not proved to be true, we
think no-citation rules hide quality control
problems resulting from the delegation of
appellate decision making to law clerks.

Judge Thompson argues that appellate
courts need more judges and far less staff
because the appellate task is not fit for dele-
gation. Having judges dictate right results
to be supported by clerk-drawn opinions, he
says, is “posterior backward,” resulting in
legal analysis that often falls short of its
conclusions. 24 Privately he has poignantly
observed that in ghost-writing opinions, law
clerks will extend their judge’s known
proclivities beyond those the judge himself
might allow in search of approbation. 25

Whether it is appropriate for the judicial
function to be delegated to staff is outside the
scope of this article, but language lifted from
Judge Kozinski’s dissent in Pincay v. An-
drews, No. 02-56577 15897 (November 15,
2004), indicates that Judge Kozinski should
be the last person to justify no-citation rules
on this basis. He stated, “While delegation
may be a necessity in modern law practice, it
can’t be a lever for ratcheting down the stan-
dard for professional competence.” Id. at
15916 That standard is evidenced in the Cal-
ifornia Constitution, which requires written
decisions with reasons stated. From litigants’
point of view, the elimination of any pro-
spective authority from those stated reasons
leaves the analysis untrustworthy.

Judge Kozinski justifies no-citation rules by
a separation of “error correction” and “law-
making” functions. 26 Judge Kozinski asserts
that precious judge time must be reserved for
the law-making function. He defines a judi-
cial methodology contrary to the practice
commonly taught in the United States:

“[The lower courts and appellate courts
not sitting en banc] responsibility in
applying the law is to analyze and apply
the published opinions of this court and
opinions of the Supreme Court. They are
not relieved of this duty just because
there is an unpublished circuit disposi-
tion where three judges have applied the
relevant rule of law to what appears to
be a similar factual situation. The ten-
dency of lower court judges, of course,
is to follow the guidance of the court of
appeals, and the message we communi-
cate through our noncitation rule is that
relying on an unpublished disposition,
rather than extrapolating from published
binding authorities, is not a permissible
shortcut. We help ensure that judges
faithfully discharge this duty by prohib-
iting lawyers from putting such authori-
ties before them, and thereby distracting
the judges from their responsibility of
analyzing and reasoning from our pub-
lished precedents.” 27

Our response to the justifications

Inconsistency in human knowledge forces
thought. Judge Kozinski holds that no-citation
rules foster consistency of the published prec-
edent. But the inconsistencies of unpublished
opinions do not go away. Litigants are hurt and
courts inculcate into themselves bad precedent
nonetheless. [JD Note: Judge Kozinski’s anal-
ysis is fatally flawed because it doesn’t take
into account that the uncitability of non-pub-
lished decisions gives judges a blank check in
those cases to ignore applicable circuit and
Supreme Court precedents with impunity with-
out public or professional accountability.]

Viewed over time, common law processes
chart a path that is a better way to improve
consistency. Under that method, conflicting
authorities are brought to judges who give
reasons supporting the better precedent.
Thus, the law is continuously improved by
countless judges through the ongoing
weighing of precedents, arguments, and is-
sues, together with reasoned adherence to
stare decisis. The law is found not from any
one source, but from the ongoing discussion.

There can be no question that the abilities of
judges to weigh wisely these considerations
vary greatly. But the purpose of the judiciary

Stare Decisis cont. on page 38
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is to employ common sense (born of individ-
ual human judgment) with historical experi-
ence born of precedent, as a last check over
all of our laws and those with power. We use
the judiciary as such a check with the hope
that one or a few thinking persons can keep
us from an illogical or unjust stampede.
Precedents, and the making of precedent,
force thought. Judge Learned Hand wanted
the following slogan emblazoned over the
portals of every courthouse: “I beseech ye ...
think ye may be mistaken.” 28

There is a measure of chaos here that might
offend those that want a perfectly consistent,
hierarchical system of judicial decision-mak-
ing. But, as Dee Hock profoundly explains in
Birth of the Chaordic Age (Berrett-Koehler
Publishers, 1999, 264), institutions work best
when the human beings comprising them are
freest to use the limits of their abilities to
advance the goals of the organization. Hock’s
word “chaordic” is a blend of chaos and
order. It is intended to describe institutions
that harness the human capacity to think cre-
atively (limited only by a firm commitment
to common goals and standards). Nowhere,
in our view, does stare decisis compel any
court to follow any historical rule, even of
higher courts. But it does direct judges to
think carefully about considerations that
should be given in deciding to follow or not
follow such historical rules. We trust that by
thinking carefully, judges will appreciate the
need for consistent application of law and
will only depart from consistent application
when certain that they can enlighten the com-
munity with an approach that yields better
justice or demonstrates appropriate mercy.
We trust that as the chaordic process of indi-
vidual judges continually valuing competing
precedents continues over time, constant re-
finement of our law will be the result.

Many distinguished scholars, bar associa-
tions, and a few judges have carefully high-
lighted compromises to the legal system,
constitutional rights, and respect for indi-
viduals that result from no-citation rules. (A
vast selection of these articles can be linked
via http://www.nonpublication.com. Most
documents referenced herein can be found
at that web site.)

We believe the making of decisions that carry
no precedential effect whatsoever violates the
constitutional prohibition of selective pro-
spectivity. We also believe no-citation rules
are insidiously poisoning our democratic sys-
tem. We realize this is an extreme statement,
but if consideration is given to the centrality of
voluntary obedience by the citizenry to a

known body of accepted law, the destructive
potential should become apparent.

Citability provides feedback to our
government system

Citation of appellate opinions is a sine qua non
for a government system worthy of trust. Any
system must have feedback of its real world
performance so it can correct itself. Heaters,
for example, have thermostats for this pur-
pose. Citability provides an elegant manner of
feedback to our governmental system.

Our “system” could be described thus: The
judiciary is where democratically created law
is made to affect individuals. No person can be
subject to government force except with the
sanction of a court. Every person subject to an
order of a court has the right to appeal to a
higher court which is required to issue a writ-
ten decision with supporting reasons stated.
Because the resulting decision is citable and
because of stare decisis, that decision poten-
tially affects all persons that are, or even might
become, similarly situated. Relying upon the
reality that most of us are far more concerned
about potential impact of court decisions on
our own lives than actual impact upon faceless
others, our system can count on journalists to
spread word of appellate decisions. Informed
as to an appellate court decision, a very large
community of court watchers drawn from the
public, having skills in many areas, monitors
and criticizes those court actions.

The community of court watchers includes
lawyers, judges, academics, journalists, in-
dustry groups, politicians, social workers, and
clergy — in a word, everyone. These court
watchers protect individual litigants because
they can be expected to, and often do, join
with litigants to raise the issue of an incorrect
judicial resolution to a supreme court or to
executive or legislative bodies. Via the threat
and promise of equal application of law made
real by stare decisis, our “system” of govern-
ment makes sure not only that individuals
subject to bad law are unlikely to stand alone,
but that constituencies sufficient to amplify
cries of error form around such individuals
such that the body politic has to take notice.

To use a physical analogy, the citation of
opinions is like water. Unlike other materials,
the solid form of water floats in its liquid form.
Were it not so, water frozen each winter would
not be raised to be thawed by the sun in the
spring and our earth could be frozen solid. So
too, error should not be allowed to sink out of
view, lest we be frozen in error, but should be
attached to a mechanism likely over time to
bring the error to light. The citation of opin-
ions is that mechanism. This feedback system
regulates the democracy. It is our essential

warranty to protect us by striving for enlighten-
ment and equal treatment. It stood as a substan-
tial quality control system, not just for the
courts, but for the entire society.

What is left of this system in the presence of
no-citation rules? Little. The public is dis-
couraged from monitoring unpublished
opinions not just because they do not readily
appear with the court’s work, but because
judges often eliminate any statement of facts
from these decisions, supposedly to save
time in the decision-writing process. 29

Without a statement of facts, the effort to
review a court decision becomes unreason-
ably difficult for all but the parties.

It has been reported to us that some judges view
statements of facts and legal analysis minimally
necessary for citability as “make work.” First
year algebra students often decry “showing
their work” as unnecessary, too. But it certainly
makes error easier to isolate. Would any court
find the requirement in our California Building
Code that structural engineers show their calcu-
lations to be too onerous? No, because some-
body could get hurt by error, and we know that
error happens when process is not followed.
Appellate courts can cause immeasurable harm
by embracing an apparent result without the
process of testing that result with step by step
analysis resting on a careful fact statement. A
careful fact statement shows the litigants that
the judges know the facts, and serves as the
basis upon which court watchers can evaluate
the rightness of a decision.

No-citation rules keep the judiciary
from learning

Citation is the method by which our judicia-
ry, even our entire society, learns as a whole.
Any person may write a comment regarding
a judicial opinion. Through modern research
techniques, any comment containing a case
citation can be discovered. That comment
may cause a court to decide a subsequent
case a different way, criticize the old author-
ity, and make the law wiser and more de-
fined over time. Any person writing superior
logic can truly expect to influence the law.

Over time we can expect our communal
knowledge base to identify right, and, perhaps
more important to the communal learning pro-
cess, clarify why errors are wrong. No-citation
rules sedate this process. In short, no-citation
rules operate as a ban on enlightenment.

Because no-citation rules disconnect the am-
plification equal protection would otherwise
bring to unpublished judicial actions, sys-
tematic feedback of the problems encoun-
tered in the enforcement of our laws to those
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that can correct those problems is greatly
inhibited. Before error becomes apparent,
judiciaries are likely to have established
firmly rooted but hidden precedents, calcify-
ing not only the error of their decision, but
the bureaucratic practices established or pre-
served in accordance with those decisions.

Full citation allows us to expect
a better future

The formation of precedent at the highest
level of review of right asserts over our legal
system the moral authority of the Golden
Rule: “Treat others as you would like to be
treated in the same situation.” It makes certain
that our judges never subject any one of us to
that which the court is not willing to subject
others, were another person similarly situated.
Full citability encourages respect for the ines-
timable value of every individual. This in turn
reinforces the core systemic strength of our
democracy — that so long as all are treated
equally, issues will ultimately be made right.

Citation should be unimpeded, and we
should continue to have faith that with open
discussion of all our law our democracy
shall, one day, achieve the ideal of liberty
and justice for all.

Recent developments

A hearing on no-citation rules was held before
the House of Representatives Subcommittee
on the Courts, Intellectual Property and the
Internet in 2002. The Subcommittee encour-
aged FARC to create proposed Federal Rule of
Appellate Procedure (hereinafter FRAP) 32.1,
which would eliminate no-citation rules in the
federal judiciary. The text of FRAP 32.1 reads:

Rule 32.1 Citation of Judicial Disposi-
tions

(a) Citation Permitted. No prohibition or
restriction may be imposed upon the
citation of judicial opinions, orders,
judgments, or other written dispositions
that have been designated as
“unpublished,” “not for publication,”
“non-precedential,” “not precedent,” or
the like, unless that prohibition or re-
striction is generally imposed upon the
citation of all judicial opinions, orders,
judgments, or other written dispositions.

(b) Copies Required. A party who cites
a judicial opinion, order, judgment, or
other written disposition that is not
available in a publicly accessible elec-
tronic database must file and serve a
copy of that opinion, order, judgment,

or other written disposition with the
brief or other paper in which it is cited.

A letter-writing campaign against the new rule
led by Judge Kozinski failed to avert endorse-
ment of the new rule by the Subcommittee.
However, the proposed rule was delayed one
year by the Standing Committee on rules of
the judicial conference so a study could be
conducted by the Federal Judicial Center of
the operation of no-citation rules in the federal
courts. The study was completed on April 14,
2005. On April 18, 2005 FARC approved
FRAP 32.1. Then on June 15, 2005, the Stand-
ing Committee unanimously approved FRAP
32.1. Then on September 20, 2005, The Judi-
cial Conference of the United States voted to
approve FRAP 32.1. The Supreme Court will
review it by May 2006. As a member of the
Advisory Committee on Appellate Rules,
Chief Justice John Roberts has twice voted in
favor of adopting FRAP 32.1. After the Su-
preme Court approves FRAP 32.1, Congress
will have the opportunity to review its adop-
tion. If there is no congressional opposition,
the new rule will apply to decisions issued on
or after January 1, 2007.

The Judicial Conference’s vote is indicative
that in the past few years there has been a
trend toward questioning the advisability of
non-citation rule experiments, while no ju-
risdiction has recently adopted such a rule.
As of April 2006, the 9th Circuit and the
California systems remain committed to en-
forcing their no-citation rules.
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